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Lawyers’ License Tax: st. Louis CHARTER PowERS. Section 20, 
of article 10, of the constitution of 1875, by necessary implication, 
authorized the board of freehoiders to make proper provision in 
the charter which they framed for the city of St. Louis, for the rais- 
ing of revenue, and to that end authorized them to incorporate the 
provision which conferred upon the city the power to impose a 
license tax upon lawyers. They needed no additional authoriza- 
tion by the General Assembly. 

The State’s right totax Lawyers. The power of the State to 
impose a license tax on lawyers has been beyond question ever 
since the decision of this court in The State v. Simmons, 12 Mo. 268. 


Lawyers’ License Tax: unirormity or Taxation. The ordi-, 
nance of the city of St.. Louis imposing a tax of $25 a year on every 
lawyer in the city without reference to the value of his practice, is 


not obnoxious to the constitutional provision which requires that 
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taxation shall be uniform. When a municipality having power to 
tax callings, trades and professions, taxes alike all persons engaged 
in the same business, such taxation is equal and uniform. American 
Union Express Co. v. St. Joseph, 66 Mo. 675. 
: CRIMINAL PROSECUTION TO ENFORCE. The city of St. Louis 
had the right, under its charter, to impose, and, by criminal prose- 
cution, to enforce penalties for the violation of the ordinance pro- 
hibiting lawyers from practicing their profession without paying a 
license tax. 





Appeal from St. Louis Court of Appeals. 


The charter of the city of St. Louis proposed by the 
board of freeholders and adopted by a vote of the people 
in accordance with the provisions of section 20, article 10, 
of the constitution of 1875, contained the following, among 
other provisions: 

Article 3, section 26. The mayor and assembly shall 
have power within the city, by ordinance not inconsistent 
with the constitution or any law of the State, or of the 
charter: First, To assess, levy and collect all taxes for 
general and special purposes, on real and personal prop- 


erty and licenses ; * ** Fifth, To license, tax and 
regulate lawyers, Xe. ** * Tenth, To impose, col- 
lect and enforce fines, forfeitures and penalties for the breach 
of any city ordinance, * ** Fourteenth, To pass all 


such ordinances, not inconsistent with the provisions of this 
charter,or the laws of the State, as may be expedient in main- 
taining the peace, good government, health and welfare of 
the city, its trade, commerce and manufactures, and to en- 
force the same by fines and penalties not exceeding $500, 
and by forfeitures not exceeding $1,000. * * 

Article 5,see. 1. For the support of the governmentof 
the city, the improvement thereof, and the payment of the 
public debt, the municipal assembly shall, by ordinance, 
annually levy and collect taxes on all subjects and objects 
of taxation. * * 

Sec. 4. The assembly shall also provide, by ordinance, 
for the levy and collection of all other taxes, licenses, 
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wharfages, and other dues of every description, and to fix 
the penalties for neglect or refusal to pay the same accord- 
ing to law and ordinance. 


Leverett Bell and Samuel Erskine for appellant. 


The State has power to license, tax and regulate law- 
yers. Stale v. Simmons, 12 Mo. 271; Stewart v. Potts, 49 
Miss. 749. This power may be delegated to a municipal 
corporation. City v. Laughlin, 49 Mo. 559; Goldthwaite v. 
Montgomery, 50 Ala. 486; Mayor v. Hines, 53 Ga. 616; Ould 
v. Richmond, 23 Gratt. (Va.) 464. The charter of the city 
of St. Louis isa grant of power to the city by the State. 
Under the charter, the city is in express terms authorized 
to license, tax and regulate lawyers. 

The city is authorized to impose, collect and enforce 
fines, forfeitures and penalties for the breach of any city 
ordinance. It is, therefore, authorized to impose, and pro- 
vide ‘for the collection of a fine from one who shall, in 
violation of ordinance, practice law without a license. 
This is not a proceeding to collect the license tax. It is to 
collect the penalty for doing business without a license. 
One may practice law for a year by taking a license from 
the city and paying $25 therefor; or, if he prefer to con- 
tinue the practice without a city license, he may indulge 
his pleasure, but will be subjected to the payment of ap- 
propriate penalties for so doing. Payment of the penalty 
does not entitle the offender to a license. He is still re- 
quired to pay for a license, and a separate penalty for every 
distinct infraction of the ordinance may be imposed. Tho 
ordinance does not purport to make the non-payment of 
the license fee a misdemeanor. It simply enacts that one 
carrying on the business without a license, shall be guilty 
of a misdemeanor, and shall be fined. 

We have nothing to do here with the inquiry whether 
the practice of the law is malum in se; nor whether the act 
of one in continuing the practice of the law in tke city of 
St. Louis, without obtaining a city license therefor, in- 
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volves any moral delinquency or evil intent. This case is 
not to be determined by principles governing the case of 
one charged with the commission of a felony. In the lat- 
ter case, of course, there must be present a criminal intent. 
But, in dealing with a breach of a city ordinance, such as 
is here presented, the intent of the defendant is utterly 
irrelevant to the case. If one fails to observe the ordi- 
nance, a penalty accrues to the city which may be sued for 
and recovered by the city, and it makes no difference 
whether the failure to comply with the ordinance arose 
from accident or design. State v. Jamison, 23 Mo. 330; 
State v. Rucker, 24 Mo. 557; State v. Myers, 63 Mo. 324. 
As early as 1847, it was held that a proceeding of this 
character is an action of debt to recover the fine or pen- 
alty imposed by ordinance. City v. Smith, 10 Mo. 438. 
And, although many cases of a like character to the one 
here presented, appear in the Missouri Reports, in none of 
them has it been suggested or held that an ordinance im- 
posing a license tax is invalid for the reasons urged by the 
court of appeals. See City v. Jackson, 25 Mo. 37; City v. 
Weber, 44 Mo. 547; City v. Laughlin, 49 Mo. 559; City r. 
Sanguinet, 49 Mo. 581; City v. Manf. Sav. Bank, 49 Mo. 
574; City v. Life Association, 53 Mo. 466; Cincinnati rv. 
Buckingham, 10 Ohio 257; White v. Kent, 11 Ohio St. 550; 
Vandine, petitioner, 6 Pick. 187; Nightingale, petitioner, 11 
Pick. 167; Shelton v. Mobile, 30 Ala. 540; Chilvers v. Peo- 
ple, 11 Mich. 43; Brooklyn v. Cleves, Lalor’s Rep. 231; Buf- 
falo v. Webster, 10 Wend. 99. 


MeGinniss & Searle for respondent. 


1. The lawyer's license provided in this ordinance is 
eitLer in the exercise of the police power of the city or for 
purposes of revenue alone. It cannot be the former, for 
lawyers are not amenable to the city of St. Louis for their 
professional conduct, nor can they be made so. If it be 
the latter, then it must be in pursuance of power “ plainly 
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and unmistakably conferred.” But it is nowhere expressly 
conferred. If conferred at all, it must be by necessary 
implication from the grant of power to the freeholders “to 
propose a scheme,” &c. But such an implication cannot 
be maintained against the express declarations of the con- 
stitution that revenue laws shall be general, and that the 
charter of the city “ must be in harmony with and subject 
to the constitution and the laws of the State.” And in 
any event the charter cannot provide a tax upon lawyers, 
because the lawyers’ right or privilege, as a subject of tax- 
ation, is unknown to the laws of the State, except in the 
“general municipal corporations act,” not adopted by St. 
Louis. Dillon on Munie. Corp., §§ 291, 295, 605, 609; 
State v. Hoboken, 30 N. J. Law 225; Ward v. Maryland, 12 
Wall. 418; Cooley’s Con. Lim., 291, 495, 517, 518; Savan- 
nah v. Hartridge, 8 Ga. 23,26; Constitution of Mo,, art. 10, 
$$ 1, 3, 10; art. 9, § 25; Ruggles v. Collier,43 Mo. 375; St. 
Louis v. Clemens, 43 Mo. 404; Hitchcock v. St. Louis, 49 Mo. 
488; St. Louis v. Laughlin, 49 Mo. 559; Dillon on Manic. 
Corp., $$ 55, 300; Lot &. Ross, 38 Ala. 156, 161. 

2. Conceding to the freeholders the power to author- 
ize taxing by charter provision, how further stands this 
ordinance in the light of the constitution and laws of the 
State? If it imposes this license and tax in exercise of its 
police power, it is void, because lawyers are not subjects of 
police regulations. If for revenue purposes only, then it 
is in violation of section 3, article 10, of the constitution, 
as utterly ignoring the rule of uniformity. If it be not 
strictly speaking a license, or privilege tax, it is strictly 
speaking a tax for revenue; and being such, there is no 
justice in exacting the same tax from a lawyer whose in- 
come amounts to a few hundred dollars per annum, and 
one whose income amounts to as many thousand. Cooley’s 
Con. Lim., §§ 495, 201; Ould v. Richmond, 23 Gratt. 464. 

3. The lawyer’s profession is an absolute and vested 
right, conferred upon him by the judgment of the court— 
a right of which he cannot be deprived at the pleasure of 
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the court or the command of the Legislature—a right of 
which he may be deprived only by the judgment of the 
court for professional misconduct, and after an opportunity 
to be heard. Consequently if a license tax may be exacted 
of him, he cannot be prohibited from enjoying such vested 
right because his tax is unpaid. If the tax cannot be col- 
lected otherwise than prohibiting him from pursuing his 
practice, the city has no remedy against him. Moreover, 
his status as an officer of court is fixed by the constitution 
and laws of the State, and the attempt of the city, under 
its assumption of the licensing and taxing power, to de- 
stroy his status therein, would be in violation of the con- 
stitution and laws of the State; and this the constitution 
forbids. Moreover, lawyers having obtained their licenses 
from the courts, as prescribed by the statutes of the State, 
to practice in their profession, cannot be required by the 
city of St. Louis to obtain an annual license from the city 
collector to enable them to continue their practice. This 
would be, in effect, an annulment of their original license. 
It would be the destruction of a vested right, if not an 
“impairing of the obligation of a contract” within the 
prohibition of the constitution of the United States. Law- 
yers’ Tax Cases, 8 Heisk. (Tenn.) 634; Ex parte Garland, 4 
Wall. 333; Murphy and Glover, Test Oath Cases, 41 Mo. 339; 
In the matter of Cooper, 22 N. Y. 81; Ould v. Richmond, 23 
Gratt. 469; Butler’s Appeal, 73 Pa. St. 452. 

4. Lawyers are officers in the judicial department of 
the government, and the assumption of the taxing power 
as to them would be an unwarrantable and dangerous leg- 
islative interference with a co-ordinate branch of the gov- 
ernment, the tendency of which would be to disturb the 
balance in our political organization. The danger and 
tendency of such interference is predicated upon the ground 
that the power to tax implies a power to destroy. The 
existence of the power being conceded, the extent of its 
exercise is a question entirely of legislative discretion. It 
might be so exercised that the legal profession would be 
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virtually taxed out of existence, thereby greatly impairing, 
if not utterly destroying the efficiency of the courts and 
impeding the administration of justice. 


Norton, J.—This proceeding was commenced in the 
police court of the city of St. Louis, upon the following 
complaint : 

City of St. Louis, Missouri, September 29th, 1877. 
Theodore Sternberg, to the city of St. Louis, Dr. To $50 
for the violation of sections 1 and 8, of an ordinance of 
suid city, entitled, An ordinance, No. 10,368, concerning 
lawyers, and fixing the amount of their license, approved 
September 7th, 1877, in this, to-wit: In the city of St. 
Louis, and State of Missouri, on the 26th day of Septem- 
ber, 1877, and on divers other days and times, between said 
date and the 7th day of September, 1877, did, then and 
there, being a lawyer, exercise the business and profession 
of an attorney and counselor at law, and did enter upon 
and continue the exercise and practice of his profession as 
aforesaid, and did practice law and plead for other parties 
in the professional capacity aforesaid, in the cuurts of jus- 
tice, within said city of St. Louis, without first having 
obtained a license therefor from the collector of said city 
continuing in force, contrary to the ordinance in such case, 
made and provided. On information of M. A. Rosenblatt, 
city collector. 





SAMUEL ERSKINE, 
City Attorney of the city of St. Louis. 


The defendant duly appeared, and an agreed statement 
of facts was filed, by which it was conceded that defend- 
ant was within the purview of the ordinance, and that he 
had violated the same, and the case being submitted, judg- 
ment was rendered in favor of the city for $25 and costs, 
and execution ordered therefor. The defendant appealed 
to the court of criminal correction, and there moved to 
dismiss the information on many grounds involving the 
validity of the ordinance, and his motion was overruled 
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and judgment was rendered in favor of the city for $25 
and costs; and by appeal the case was taken by defendant 
to the St. Louis court of appeals, where the judgment was 
reversed, from which plaintiff has appealed to this court. 

It is claimed by plaintiff that the following ordinance 
passed by the city of St. Louis on the 7th day of Septem- 
ber, 1877, and on which the action is based, justifies the 
proceeding: Section 1. No person shall exercise, within 
the city of St. Louis, the business or profession of a law- 
yer, without a license therefor, as hereinafter provided. 
Section 2. A lawyer, within the purview of this ordinance, is 
a person who is put in the place, stead or turn of another, 
to manage his matters of law, or whose office is to appear 
for parties to actions and other judicial proceedings, and to 
prosecute and defend them in their behalf, and whose au- 
thority is derived either from a formal warrant of attorney 
ora mere oral retainer. Section 3. Every lawyer, before 
entering upon, or continuing the business or practice of his 
profession in the city of St. Louis, shall obtain from the 
collector an annual license therefor, for which he shall pay 
the collector, in advance, the sum of $25. Section 4. Any 
person who violates any of the provisions of this ordinance 
shall be deemed guilty of a misdemeanor, and, on convic- 
tion, shall be fined not less than $25 nor more than $50 for 
each offense. 

It is contended that the taxing power of the State has 
never been delegated or conferred upon the city of St. 
1. tawyer’s tr. Louis, and that, therefore, the ordinance in. 
Pee axes Question imposing a license tax is void. If 
—— the premises thus assumed be well founded, 
the conclusion deduced necessarily follows, for we give full 
recognition to the doctrine as laid down in Dillon on Munic. 
Corp., § 605, that it is a principle universally declared and 
admitted that municipal corporations can levy no taxes, 
general or special, upon the inhabitants or their property 
unless the power be plainly and unmistakably conferred. It 
is true, as contended by defendant, that the power to tax 
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has not been delegated to the city of St. Louis by any act 
of the General Assembly, but plaintiff looks to'a higher 
source of power than is to be found in any legislative en- 
uctment, and claims to derive the authority from the con- 
stitution itself. A careful examination of the provisions 
of the constitution which gave rise to the existing govern- 
ment in St. Louis, will, we think, demonstrate that the claim 
thus made is fully justified. It will be observed that in 
article 9 of the constitution, under the head of * counties, 
cities and towns,” St. Louis is singled out from all the 
other cities and towns in the State, and sections 20, 21, 22, 
23, 24 and 25, of the article, contain provisions relating 
exclusively to it. The general purpose that the city might 
have the power to enlarge its limits and separate itself in 
a governmental point of view from the county, and have 
the right as a municipality to govern itself, provided its 
government should be in subordination to and consistent 
with the constitution and laws of the State, is manifested 
throughout the above sections. Section 20, after author- 
izing the city to enlarge its limits, provides for the election 
“of a board of thirteen treeholders, whose duty shall be to 
propose a scheme * * for the government of the 
city by a charter, which shall always be in harmony with 
and subject to the constitution and laws of the State, and 
which shall, among other things, provide for a chief exec- 
utive and two houses of jegislation.” It further provides 
that such charter, when ratified by a majority of the qual- 
ified voters, shall become the organie law of the city, and 
at the end of sixty days thereafter, shall take the place of 
und supersede the charter of St. Louis, and all the amend- 
ments thereof. Section 21 requires al] courts to take judi- 
cial notice of such scheme and charter when filed in the 
oftice of the secretary of State, and among the archives of the 
city as therein provided. Section 23, among other things, 
declares that in the adjustment by said scheme of the rela- 
tions between the city and county, the city shall take upon 
itself the entire park tax, and in consideration of the city 
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becoming the proprietor of all the county buildings and 
property Within its enlarged limits, it shall assume“the whole 
of the existing county debt and be exempted from all 
county taxation.” 

It is clear, we think, from these sections, that it was 
the intention of the framers of the constitution that the 
city of St. Louis might adopt as its organic law a charter 
containing any or all the provisions then in its charter, and 
such other provisions as would not be inconsistent with 
the constitution and laws of the State. That the voters 
of St. Louis had a right to adopt a charter, cannot be de- 
nied; nor can it be disputed that when adopted in con- 
formity with the requirements of the constitution, in sixty 
days thereafter it superseded and stood in the place of the 
charter for the government of the city at the time of its 
adoption; nor can it be questioned that in sixty days after 
its adoption all special laws relating to St. Louis county, 
inconsistent therewith, were also superseded. 

As neither State, county nor municipal government 
can be maintained without revenue, and as revenue cannot 
| be raised without the exercise of the taxing power in some 
form, it would follow as the logical result of defendant’s 
theory that St. Louis would be practically left without any 
government. It could not be subjected to the county gov- 
ernment, because the effect of the scheme was to separate 
it from the county for governmental purposes; nor could 
it be governed under the charter in existence before the 
adoption of the scheme, because that was superseded by 
the new charter; nor could it be governed under the new 
charter adopted by the voters, because, as defendant insists, 
under it vo power to tax existed. It certainly could not 
have been designed to take from St. Louis both the county 
and city government, which it enjoyed, and leave it with- 
out any in a condition of utter chaos and confusion, but 
on the contrary it must be presumed that the framers of 
the constitution had in their minds the fact that it was 
wholly impossible to conduct a city government in a city 
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like St. Louis without the power of taxation being vested 
in those charged with conducting such government. The 
right to adopt a charter necessarily implied the right to 
put in it such provisions as would enable the city to main- 
tain its government. The very term charter signifies an 
act of incorporation, bestowing rights, powers and privi- 
leges, and the only limitation which the constitution au- 
thorizing its adoption imposes, is that it shall be in harmony 
with the constitution and the laws of the State. That the 
term charter was used in this sense is clear from the fact 
that it is declared that “ it shall, among other things, pro- 
vide for a chief executive and two houses of legislation,” 
and that when adopted it should become the organic law 
for the government of the city. Under the theory of de- 
fendant the city of St. Louis, after the adoption of the 
charter, would have a charter without its bestowing any 
powers, rights or privileges, a legislative assembly without 
power to pass laws or ordinances, a city with hundreds of 
thousands of inhabitants without any municipal govern- 
ment, charged with the payment of the park tax and the 
debt, both of the city and county of St. Louis, without 
authority to impose taxes to raise revenue to pay either the 
one or the other. We cannot give our assent to an inter- 
pretation of the sections of the constitution we have ad- 
verted to which would bring such results, nor do we believe 
them to be susceptible of such meaning. 

The defendant, conceding for the argument, that 
under the charter the city had the right to exercise the 
2.1HE STATE'S taxing power, insists that the exercise of it 
LAWYERS in the passage of the ordinance in question 
isnot warranted by the constitution. In support of this 
view he contends that the State could not exercise such 
power, and that, therefore, the city could not, and cites- 
authorities to show that laws imposing a license tax on law- 
yers have been adjudged to be unconstitutional and void. 
However this may have been elsewhere decided, the power 
of the State to tax all professions has remained unques- 
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tioned in this State, since the case of the State v. Simmons, 
12 Mo. 271, the principle of which was followed and ap- 
proved in the case of the City of St. Eauis v. Laughlin, 49 
Mo. 559. Weare not disposed to re-open the question, 
especially as we think it. has been settled, not only in ac- 
cordance with reason, but with the weight of authority. 
It is also argued that section 26 of the charter under 
the head of legislative proceedings, which “ declares that 
the mayor and assembly shall have power to license, tax 
and regulate lawyers,” is inconsistent with section 1, arti- 
cle 10, section 10, article 10, and section 25, article 9, of 
the constitution, and, therefore, void. Section 1, supra, 
declares that “the taxing power may be exercised by the 
General Assembly for State purposes, and by county and 
other municipal corporations, under authority granted to 
them by the General Assembly for county and other cor- 
porate purposes, and section 10 declares that the General 
Assembly may, by general laws, vest in the corporate au- 
thorities of any county, city or town the power to assess 
and collect taxes for county, town or municipal purposes. 
It is contended that, inasmuch as under these sections mu- 
nicipal corporations can only exercise the power of taxa- 
tion when such power is conferred by the Legisiature by 
general law, and inasmuch as no such general law giving 
the power to St. Louis had been passed, section 26, supra, 
of the charter is void. This argument, we think, is un- 
sound in ignoring the fact that the constitution containing 
the provisions on which the argument is based also contains 
a provision which expressly designates a particular corpo- 
ration, viz: the city of St. Louis, and declares that it may 
adopt a charter, an act of incorporation for its own gov- 
ernment. We perceive no inconsistency between the sec- 
tion which authorizes St. Louis to make its own charter 
aud by necessary implication also authorizes it by virtue 
of such charter to exercise the taxing power for municipal 
purposes and sections 1 and 10, supru. <A constitutiona! 
provision delegating such power to a particular municipal- 
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ity, either expressly or by necessary implication, may well 
harmonize with another provision which requires the power 
to be delegated to all other municipalities in the State by 
general law. If the power to tax, as we have attempted 
to show, has been conferred on the city of St. Louis by the 
constitution no additional force could be given to it by an 
enactment of a general law giving to it a power it already 
possessed. In view of the clear and lucid argument in 
the opinion of Judge Bakewell, of the St. Louis court of 
appeals, touching the points we have been considering, we 
deem it unnecessary to add anything further on this branch 
of the case. 

It is also argued that the ordinance in question is in 
violation of section 3, article 10, of the constitution, which 
3. rawvers’ pr. declares, “ That taxes shall be uniform upon 
fawety of taxa. the same classes of subjects within the terri- 
—_ torial limits of the authority Jevying the tax.” 
It is insisted that the ordinance is obnoxious to the above 
requirement in this, that it demands of every lawyer the 
same amount of tax without reference either to the income, 
emoluments or profits of his practice as such. That the 
latter might be a more just method of exercising the power 
than the former, may not be denied, but such an argument 
addresses itself more properly to the municipal assembly 
than to us, and we think it is fully answered in the case of 
the Am. Union Ex. Co. v. The City of St. Joseph, 66 Mo. 
675, and Glasgow v. Rowse, 43 Mo. 479, where it was held 
that when municipalities having the power to tax callings, 
trades and professions, tax alike all persons engaged in 
the same business, such taxation is equal and uniform. — 

While concurring in the views expressed under the 
first, second and third heads of the opinion of the St. Louis 
4. : criminal court of appeals, we cannot give our assent 
i ‘to what is said under the fourth head thereof, 
which led to the reversal of the judgment of the court of 
criminal correction. The right of the municipal assembly 
to pass an ordinance imposing the license tax being con- 
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ceded, we think it follows, under section 6, article 3, of the 
charter, which provides, “that the mayor and assembly 
shall have power * * by ordinance to impose, 
collect and enforce fines, forfeitures and penalties for the 
breach of any city ordinance; to pass all such ordinances 
not inconsistent with the provisions of the charter or laws 
of the State, * * and to enforce the same by 
fines and penalties not exceeding $500, and by forfeiture 
not exceeding $1,000,” * * that the assembly 
had the power to pass section 4 of the ordinance which 
subjects every lawyer who prosecutes his profession, with- 
out first taking out a license, to a fine not less than $25 nor 
more than $50. 

Such ordinances have been uniformly upheld when 
brought to the attention of this court. In the case of the 
City of St. Louis v. Laughlin, 49 Mo. 559, the defendant 
was prosecuted for violation of an ordinance in practicing 
law without a license. The validity of the ordinance was 
drawn in question on the sole ground that the Legislature 
had not, in the charter, delegated to the city the power to 
pass such an ordinance, it being conceded that if such 
power had been delegated the city could have passed it. 
In the case of the City of St. Louis v. The Manufacturers 
Savings Bank, 49 Mo. 574, the defendant was proceeded 
against for carrying on the business of banking without a 
license as required by an ordinance of the city. A fine 
was imposed, and on appeal the judgment was affirmed. 
In the case of the City of St. Louis v. Life Association, 53 
Mo. 466, defendant was fined for prosecuting its business 
without a license, and the judgment of the criminal court 
was sustained. The power of municipal corporations to 
recover fines and penalties from persons conducting busi- 
ness or pursuing avocations without license when such 
license is required by ordinance, has been upheld in Ohio 
in the case of Cincinnati v. Buckingham, 10 Ohio 257; in 
Massachusetts in the case of Vandine, petitioner, 6 Pick. 
187; in Alabama in Shelton v. Mobile, 30 Ala. 540; in Mich- 
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igan in Chilvers v. People, 11 Mich. 43; in New York in 
Brooklyn v. Cleves, Hill & Denio Rep. Lalor’s Sup. 231. 

This is uot a proceeding on the part of the city to 
collect the amount of license required by the ordinance, 
but is instituted to recover a fine for a breach of it com- 
mitted by defendant in practicing law without such license, 
and although he may be subjected to the payment of the 
tine he would not thereby be entitled to the license. The 
mere fact that defendant did not procure the license does 
not create the liability, but the fact of his practicing as a 
lawyer without such license. It was his privilege to de- 
cline to pay the $25, the required sum for the license, and 
it was only when he continued or entered upon such prac- 
tice without such license that he became liable to a fine. 
It is, therefore, the collection of the fine, and not the license 
tax, which is sought to be enforced in this proceeding. 
Such a proceeding is maintainable under the authority of 
the City of Carondelet v. Smith, 10 Mo. 488. The power 
exercised by the city in passing the ordinance imposing 
the fine is analogous to that exercised by the Legislature 
in requiring merchants to be licensed and subjecting a per- 
son pursuing that avocation without license to a tine of 
not less than $50 nor more than $5,000 for each offense. 
The avocation of a merchant is not malum in se, and such 
enactments, whether made in the exercise of the police 
power of the State or otherwise, have always been upheld 
and enforced by this court. Austin v. The State, 10 Mo. 591. 
No question of evil intent arises in such cases; the essence 
of the offense consists in pursuing the avocation without 
license when one is required by law. State v. Cox, 32 Mo. 
566; State v. Willis, 37 Mo. 192; State v. Whittaker, 33 Mo. 
457; Stale v. Jacobs, 38. Mo. 379; State v. Rucker, 24 Mo. 
557. State v. Myers, 63 Mo, 324. 

It matters not whether the ordinance assailed was 
passed as a police regulation or otherwise. The question 
is one of power, and whether the provision of the charter 
authorizing the passage of such an ordinance was in con- 
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flict with either the constitution or laws of the State. We 
think it does not conflict with either. Under the consti- 
tution the imposition of a license tax on lawyers has been 
held, as we have shown, to be a legitimate exercise of the 
taxing power on the part of the State, and the charter 
provision does not, therefore, conflict with it, nor does the 
mere fact that the General Assembly has not exercised 
such power by passing a general law requiring all lawyers 
to pay a license tax, and imposing a fine on every one 
practicing as such without a license, create a conflict be- 
tween the charter provision and the ordinance passed in 
virtue of it and any law of the State. If the General As- 
sembly should pass a law declaring that no license should 
be required of lawyers by any municipal corporation in 
the State, then such conflict would exist between the char- 
ter provision and the law; and section 25, article 9, of the 
constitution would apply, and the argument of defendant 
that the charter provision, not being in harmony with the 
law of the State, was, therefore, obnoxious to that section, 
would have force. 

Butler's Appeal, 73 Pa. St. 448, is the only authority 
to which we have been cited as being in opposition to the 
views herein expressed. That case is unlike the one before 
us. It was therein held that no delegation of power was 
contained in the charter of Wilkesbarre authorizing the 
city to require a license 6f tne persons complaining. In 
the case at bar express authority is given in the charter to 
the municipal assembly to provide for licensing and taxing 
lawyers. It was also held that, if the power to require the 
license had been conferred, the ordinance imposing a fine 
and imprisonment for the non-payment of the license fee 
was invalid, because there was nothing in the act of incor- 
poration “ authorizing the imposition of such a sentence 
without indictment and trial by jury.” In the case before 
us express authority is given in the charter authorizing the 
municipal assembly to provide for imposing fines, penalties 
and forfeitures for breach of ordinances. In Butler’s Ap- 














peal, supra, no power was given in the charter of Wilkes- 
barre to pass either the ordinance requiring the license, or 
an ordinance imposing fines for the breach of ordinances. 
In the charter of St. Louis the power is given to do both. 

We are of the opinion that the judgment of the court of 
appeals should be reversed, and that of the court of erimi- 
nal correction affirmed, which is accordingly done, with 
the concurrence of the other judges. 


Evidence: Tit VALUE OF PROFESSIONAL SERVICES may be shown by the 
testimony of a witness speaking from his own knowledge. He will 
not be confined to giving his opinion upon a hypothetical case, or 
upon facts detailed to the jury. 





Appeal from Cape Girardeau Court of Common Pleas.— 


W. W. Cramer for appellant. 
L. Brown for respondent. 


Hoven, J.—This was a suit for professional services 
rendered Dy the plaintiff, as an attorney, to the defendant. 
Louis Ilouck testified as to the value of plaintiff’s services 
from hisown knowledge. The defendant objected that the 
opinion of the witness as to the value of plaintiff’s services 
could only be given upon a hypothetical case, or upon facts 
detailed to the jury. The objection was frivolous and was 
properly overruled. No other exception has been saved 
by defendant. 
ment of the common pleas court will be affirmed, with ten 
per cent. damages. All concur. 
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REVERSED. 


Brown Vv. IiurrarD, Appellant. 


Hon. H. G. Winson, Judge. 


The appeal is without merit, and the judg- 


AFFIRMED. 
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Tue State fo use of the Boarp or Epucation v. TIEDEMANN, 
Plaintiff in Error. 


1. Public School Property Exempt from Execution. It 
would be against the policy of our laws to permit the property of a 
board of education, held for public school purposes, to be taken in 
execution at the suit of a creditor. 

Injunction against Execution. Equity will interpose by in- 
junction to prevent a sale of such property under execution. 


pe 


Error to Madison Circuit Court——Hoy. Louis F. Drxntva, 
Judge. 


Tiedemann having obtained a judgment against the 
Board of Education of the city of @ape Girardeau, caused 
an execution to be issued and levied on the school build- 
ing and the land on which it was situate, together with the 
school furniture, belonging to the board. Thereupon the 
board applied for and obtained an injunction against a sale 
under the execution. Upon a final hearing the injunction 
was perpetuated, and Tiedemann sued out this writ of error. 


Louis Houck and Sam. M. Greene for plaintiff in error. 


1. The board had an adequate remedy at law, and, 
therefore, equity had no jurisdiction to enjoin the sale. 
Wag. Stat., p. 1066; Kerr on Injunction, 205, 206, 298, 
349, 406,551; Dunean v. Gibson, 45 Mo. 352; Head v. Pit- 
zer, 1 Mo. 548; Matson v. Field, 10 Mo.100; George v. Tutt, 
36 Mo. 141; Reed v. Hansard, 37 Mo. 199; March v. Bast, 
41 Mo. 493; 2 Story Eq. Jur., (6 Ed.) 887; Hilliard on 
Inj., $$ 24, 28, 43,165. 2. The judgment is a lien on the 
realty of plaintiff. Wag. Stat., 790. “An execution is the 
end and front of the law.” Power to sue carries with it a 
right to euforce a judgment obtained, by execution. Allen 
v. School Trustees, 23 Mo. 418. 


Wilson Cramer for defendant in error. 
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1. The Board of Education is a public corporation, 
and the property it holds, as such, is vested in it for the 
use and benefit of the publie schools of the city. Gen. 
Stat., p. 275, § 6; Sess. Acts 1867, p. 160, § 6; Heller v. 
Stremmel, 52 Mo. 311; State v. Leffingwell,54 Mo. 471; Dil- 
lon on Munie. Corp., pp. 30, 33. 2. Judgments against the 
board cannot be enforced by execution. There is no stat- 
ute providing for such process against a public corporation. 
Constitution 1865, art. 8, $6; Wag. Stat., § 31, p. 294; § 
36, p. 295. The only remedy is by mandamus. Dillon on 
Munic. Corp., p. 432, § 446. 3. Popular education is a mat- 
ter of public concern, fostered by the constitution and laws 
of Missouri, and it certainly could not have been intended, 
and would be against public policy that the property of 
the public school corporations of the State should be sub- 
ject to seizure and sale upon execution. 4. Injunction is a 
proper remedy. Holland v. Baltimore, 11 Md. 186; Balti- 
more v. Porter, 18 Mad. 284; Damschroeder v. Thias, 51 Mo. 
105; MePike v. Pen, 51 Mo. 63; Vogler v. Montgomery, 54 
Mo. 585; Holthaus v. Hornbostle, 60 Mo. 439. 


Suerwoop, C. J.—We are all agreed that the beneficial 
plaintiff in this action is a public corporation. Gen. Stat., 
1. peptic senoo. 275, § 6; Sess. Acts 1867, 160, § 6; Dillon 
PROPERTY EXEMPT ‘ 
rrom Execution. On Munie. Corp., § 10. Heller v. Stremmel, 52 
Mo. 309, and, therefore, not subject to the process of 
execution, at least so far as any school building or prop- 
erty is concerned. 1 Wag. Stat., § 36, p. 295. And this 
idea finds further support in the avowed policy of this 
State, evinced in the most decided manner in our organic 
as well as statutory provisions, to favor and foster popular 
and promiscuous education, by applying, for that purpose, 
a large portion of the revenues of the State, as well as au- 
thorizing local and burdensome taxation for the erection 
of school buildings and the maintenance of schools. It 
would greatly tend to frustrate the design and purpose of 
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the law in respect to common schools, were school build- 
ings and property liable to sale under the hammer, as 
attempted in the present instance. And besides, nothing 
would be gained by such proceeding; for supposing the 
school house sold, it would immediately become the duty 
of the “board of education” to levy taxes for the erection 
of a new school house, and, therefore, nothing would be 
gained. As the board, as just seen, is authorized to levy 
taxes, it would seem that the appropriate method of pro- 
cedure, in such cases, would be by mandamus to compel 
the levy of a sufficient tax to pay the indebtedness. Dil- 
lon on Munie. Corp., § 446. Such a course would certainly 
avoid all difficulty, and oftentimes prevent the sacrifice of 
valuable property. But however this may be, whatever 
may be the proper course to pursue. we are confident that 
it would contravene the evident policy of our laws to per- 
mit school property to go to sale under fi. fa., either general 
or special. In addition to the foregoing observations, it 
has been expressly decided by this court, that a school 
house and lot, title whereof is vested in a board of educa- 
tion, is not the subject of a mechanics’ lien. Abercrombie 
v. Ely, 60 Mo. 23. If not subject to the lien, then not sub- 
ject to a sale to enforce such lien. 

But it is insisted that the beneficial plaintiff had an 
adequate remedy at law, and, therefore, equity should not 
2 rnsunctron interpose injunctive relief. It is true that 
nox. relief could have been thus obtained, but 
this does not oust equitable jurisdiction in a case of this 
sort, for if it be the case that the school house was not 
vendible under execution, equity would interfere to prevent 
a cloud from being cast on the title by reason of a void 
sale, and also to prevent a multiplicity of suits springing 
from such void act. Holland v. Mayor, 11 Md. 186; Mayor 
v. Porter, 18 Md. 284; Vogler ». Montgomery, 54 Mo. 577; 
Damschroeder v. Thias, 51 Mo. 100; MePike v. Pen, 51 Mo. 
63. 

These considerations induce an affirmance of the judg- 
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ment of the lower court, which perpetually enjoined a sale 
of the property levied on. All concur. 


1. 


AFFIRMED. 


Armstrone v. Tue Crry or Str. Lours, Appellant. 


Res Adjudicata: rarotevipence. When the record of a former 
suit shows that the matter in controversy in the pending case was 
determined in that suit, parol evidence on the same subject is inad- 
missible. If offered for the purpose of showing that some other 
matter was also determined, it is immaterial. If offered for the 
purpose of showing that the same matter was notin point of fact 
determined, it contradicts the record. In either event it should be 
rejected. 

Ejectment to recover a Street-way. The owner of land wrong- 
fully taken by a city and converted into and used as a public street, 
may maintain ejectment against the city forits recovery. 

Rental value: rvipexce. Experts called to testify to the rental 
value of real estate, swore that the rental value was six per cent. of 
its sale value, which they fixed at $35 per front foot. Held, that 
there was no objection to receiving the evidence. It might be more 
involved than if the result had been computed and stated by the 
Witnesses, but was not inadmissible. 

Damages in Ejectment: peNerirs FROM STREET OPENING. In 
ejectment to recover land wrongfully appropriated by a city for a 
street, the jury have no right to consider the benefits accrued to the 
plaintiff by reason of the making of the street, in reduction of 
damages. 


Appeal from St. Louis Court of Appeals. 
Leverett Bell for appellan® 
Addison Reese and Frank Hicks tor respondent. 


Henry, J.—The plaintiff sued the defendant, city of 


St. Louis, in ejectment, for two parcels of land lying in 
said city, laving his damages at $15,000 and stating the 
monthly rents and profits to be $83.93. 
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The answer was a denial, and a plea of the statute of 
limitations, and also, as a defense, that plaintiff had dedi- 
cated the premises to the city, to be used as a street, and 
that the city had proceeded, after said dedication, to im- 
prove said parcels of land to be used as a street, and that, 
for ten years next before the commencement of this suit, 
said premises had, with plaintiff’s consent, been used as a 
street. 

Plaintiff, as to his title and the alleged dedication, 
pleaded, in his replication, that those questions between 
plaintiff and defendant were res adjudicata, having been 
settled and determined in a cause between plaintiff and 
defendant, commenced in the cireuit court of St. Louis 
county, December 10th, 1868, in which plaintiff alleged 
title in himself to the said premises, and defendant, for a 
defense, relied upon a dedication of the same by the 
plaintiff to public use. In that suit, the record of which 
was introduced as evidence by plaintiff, he obtained judg- 
ment. 

It clearly appeared that the same premises were in 
dispute in both cases, and the dedication relied on in this 
1. esapsupicara: “8S the identical dedication relied upon by 
parolevidence. the city in that case. Where the record 
shows what questions were necessarily involved in a suit 
which has been determined, parol evidence is inadmissible 
toshow that those questions were not, and others were, 
determined. Parol evidence has been held admissible to 
prove what was determined where the record itself failed 
todo so. The court properly admitted the record of the 
former suit, and excluded @e parol testimony offered to 
show what matters were adjudicated in that suit. If the 
parol evidence would have shown that other questions were 
also considered and determined in that action, it would 
have been immaterial in this. If it would have shown that 
the question of the dedication of the premises by Arm- 
strong to the city was not considered and determined in 
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that suit, it would have contradicted that record; and, in 
either view, the parol evidence was inadmissible. 

The principal question in this case is, whether an ac- 
tion of ejectment will lie against a city, by the owner of 
land wrongfully taken by the city and converted into and 
2. wectuent To used as a public street. There are authori- 
vaY. ties which hold that the action cannot be 
maintained, but the reasons given for it are unsatisfactory. 

In Cowenhoven v. City of Brooklyn, 38 Barb. 9, the 
court say: ‘ The claim of the corporation, if any, was to 
a public right of way over the land, not incompatible with 
the title of the plaintiff, for it was a mere easement, nor 
with his possession, for if he owned the fee of the land 
over which the street passes, he would, in contemplation of 
law, be in possession of the street, and might maintain 
trespass against another for any use of the land except for 
the purpose of traveling.” The owner of the land in such 
case is as entirely deprived of the use of the land as if the city 
had taken it and claimed to be the owner in fee simple. 
To say that he is in “contemplation of law in possession 
of the street,” is no answer to the real fact that he is en- 
tirely deprived of the possession. He has the same right 
to travel over the street as any other person, not, however, 
as owner of the property, but as one of the public, any 
one of whom can exercise as much dominion over the 
property as he. He is entirely deprived of his property. 
He cannot sue the public, or any one traveling on the 
street, and recover his property; aud if he cannot sue the 
corporation, which has taken and holds possession of the 
premises as a street, and recover the specific property, then 
private property may be taken and held for public use, 
Without a compliance with the law providing a mode of 
condemnation. Ile may sue and recover its value from the 
city, and has no other remedy, it is contended; but this 
would be to hold his property at the merey of the city, 
which can take it from him, and compel him to accept, in 
lieu of the property, the amount of money a jury may es- 
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timate it to be worth, or rather, a judgment for that amount, 
which may possibly never be satistied, and thus force him 
to exchange his land, which he may wish to hold, for 
money, or other property, which he does not want. He 
has a right to the specific property, and no corporation, 
not even the State, cau deprive him of it but in the man- 
ner provided by law. 

The cases cited from Massachusetts and New Hamp- 
shire are not applicable. Smith v. Wiggin, 48 N. H. 105, 
was a writ of entry, in which demandant sought to recover 
“a right of way, or a passage from Chappel street, at any 
and all times with teams,” &c., and it was held that, “ eject- 
ment would not lie against one claiming an easement in a 
parcel of land, to try his right to enjoy the same.” If 
Armstrong were refused the privilege of traveling over the 
street, and should sue in ejectment to try his right to do 
so, the case would be in point. What was decided in that 
case is undoubted law. Armstrong, however, is not suing 
to recover, or to try his right to, an easement in the prem- 
ises in controversy, but to recover the premises, and oust 
the city, which, whether it claims in the land an easement 
only, or not, has entirely deprived him of the possession 
thereof. In the case of Child v. Chappell, 9 N. Y. 248, the 
defendant was not in the exclusive possession of, nor did 
he claim any such right, to the wharf. His use of the 
wharf and basin was only temporary and oceasional, and not 
exclusive; and the court therefore held that ejectment 
could not be maintained, 

The writ of entry, as a remedy for the recovery of 
real property, is retained in New Hampshire and Massa- 
chusetts, and will not lie unless both demandant and 
tenant claim a freehold in the premises. In Mills v. Peirce, 
2 N. H. 9, which was a writ of entry for “a certain store 
situated in Dierfield” Woodbury, J., said: “ If, in fact, 
at the commencement of the action, the tenant was not in 
possession claiming any interest he should have pleaded 
non tenure, or disclaimed; or, if in possession, claiming 
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less than a freehold, he should have pleaded non tenure 
special.” In Smith r. Wiggin, 48 N. H. 105, Nesmith, J., 
said: ‘The demandant in a writ of entry must demand 
a freehold. It follows that the tenant against whom the 
action is brought must be seized of a freehold.” In Higbee 
v. Rice, 5 Mass. 344, Parsons, C. J., said: “And it will 
not be denied, that in ejectione firmae, which is an action of 
trespass against the defendant for ejecting the plaintiff 
from his farm, under the general issue of not guilty, if the 
parties were tenants in common, the plaintiff, to recover, 
must prove an ouster by the defendant. We speak not of 
the fictitious, but of the actual ejectione firmae, in which 
neither the lease, entry nor ouster is confessed. And the 
reason is evident, because the ouster is not only charged in 
the writ, but is by the plea put in issue. But a writ of en- 
try will lie only against a tenant of the freehold, and, if he 
does not disclaim or plead non tenure, he admits himself to 
be the tenant of the freehold by the plead of nul disseizin.” 
All the cases cited from those States were writs of entry, 
and it is clear why a writ of entry will not lie there against 
a city, or town, for land wrongfully taken by it for a 
street, in which it claims only an easement. This peculiar- 
ity of the writ of entry may explain the decisions in New 
Hampshire and Massachusetts cited by appellant’s counsel. 
The distinction, in this respect, betwixt that form of ac- 
tion and ejectment is recognized by Judge Parsons in the 
above extract from his opinion in Higbee v. Rice. 

The action of ejectment, in its origin, was a mere 
action of trespass, but ultimately, by a series of fictions, 
superseded other remedies for the recovery of real proper- 
ty. It is not necessary that the defendant should own, or 
claim, a freehold estate in the premises or any estate what- 
ever, but it is sufficient that he has ousted the owner. 
Here the city ousted Armstrong, took his property, con- 
verted it into a street, holds possession of it as such, and 
permits the public to use it for that purpose, excluding 
Armstrong from any use of the street except in common 
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with the public. In Crandell v. Taunton, 110 Mass. 419, 
the evidence of the superintendent of streets for the city 
of Taunton was, that he had general care of the streets, 
and acted under the direction of the mayor and aldermen, 
and of the city council; that he was ordered to lower the 
grade of Weir street ; “ that he lowered the grade, and in 
doing so, dug down and carried away the soil from the 
demanded premises, and, also, carried away certain curb- 
ing stones thereon placed, and deposited them with other 
property of the city; and that he caused the demanded 
premises to be lowered to the grade of the street, and made 
a sidewalk, a part of which the demanded premises were ; 
that he did these acts under orders to widen, grade and 
straighten Weir street, and supposed the demanded prem- 
ises were a part of the public street; that he thus acted as 
an Officer of the city, and, as he supposed, as a part of his 
duty as superintendent of streets; and that the street 
had continued as when he left it.” The court held that 
these acts did not show an ouster on the part of the city. 
Whatever may be held in other cases, this is no authority 
for the position of the city here. The officer acted upon 
the supposition that the land he trespassed upon was a 
part of the street. He was only authorized to lower the 
grade of the street, and no authority to interfere with the 
premises in question was given him by the city, nor did 
the city in any manner ratify his act. Defendant, it is 
true, by plea disclaimed all right in the land, except a 
public easement in it as a highway, but simply claiming it 
as a public highway would not amount to an ouster, or a 
ratification of an unauthorized entry upon the land by an 
officer of the city 

However this question may have been ruled elsewhere, 
the reasons assigned for the doctrine in those cases are so 
unsatisfactory, that we prefer following the intimations of 
our own court to the contrary, rather than those express 
adjudications. Anderson v. The City of St. Louis, 47 Mo. 
484, was a proceeding by injunction to restrain the city 
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from taking possession of land for use as a public wharf, 
plaintiff claiming that the condemnation was illegal. The 
court said: “If possession were taken of the property by 
the city, ejectment would lie.” Hammerslough v. The City 
of Kansas, 57 Mo. 221, was a suit to enjoin the city 
from using plaintiff’s lot as a street, and the court said: 
“The remedy of the plaintiffs, if they claim that the sale 
to the city was void, was an action of ejectment.” In 
Walker v. Chicago R. R. Co., 57 Mo. 275, this court held, 
where a railroad company entered upon land of plaintiff 
and constructed its road upon it, not having proceeded in 
a lawful manner to obtain a right of way, that it might be 
ousted by ejectment. The same doctrine, we think, is 
recognized in Evans v. The M. I. & N. R. R. Co., 64 Mo. 
453, and Walther v. Warner, 25 Mo. 277. All that the rail- 
road company in Walker v. Chicago R. R. Co. acquired was 
a right of way, and it claimed no more. The fee simple 
title remains in the owner after a legal condemnuztion of 
the land for a right of way. The railroad company can 
acquire only an easement in the land taken for a road-bed, 
and no reason is perceived why, if ejectment can be main- 
tained against a railroad company to recover such land, 
illegally taken by the company, it will not lie against a 
town or city for land unlawfully taken by it for a street. 
The right to maintain an ejectment against a party in 
possession does not depend upon the right he claims in the 
premises, but upon the wrong he has done the claimant, if 
the true owner. If he has turned him out of possession 
and holds the premises against him, it does not matter 
what interest he claims. 

The doctrine of this court von the subject, we think, 
accords with reason and justice, and the constitutional 
provision, which forbids the taking of private property for 
public use without just compensation. It has been uni- 
formly held, that private property cannot be taken for 
public use, except in strict accordance with the law which 
prescribes the manner in which it may be acquired for pub- 
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lie use. Cooley’s Const. Lim., 527; Story on the Consti- 
tution, § 1956. 

The only remaining question is in regard to the dam- 
ages found by the jury, and the evidence upon which they 
3. nenraz varue: Were allowed. Appellant contends that they 
evidence. were excessive, and that the evidence intro- 
duced by plaintiff in relation to damages and rents and 
profits was incompetent. The verdict and judgment are 
for $10,943.64, and the value of monthly rents was found 
by the jury to be $89.15. The latter sum exceeded that 
stated in the petition as the value of the monthly rents and 
profits, but this error was cured by a remittitur tiled by 
respondent in the office of the clerk of tle court of ap- 
peals, in accordance with the judgment of that court. 
The testimony in regard to the rental value of the prop- 
erty was that of real estate agents and dealers, who testified 
that is was worth six per cent. upon its value, estimated 
by them at about $35 per front foot. This was ob- 
jected to by defendant as incompetent evidence. While, 
perhaps, it was not as specific as it might have been, we 
cannot say that it was incompetent. If the witnesses had, 
by a mental process, first ascertained what six per cent. 
upon the estimated value of the property would produce, 
and then simply stated the result as the rental value, it cer- 
tainly would have been competent, explicit and satisfac- 
tory; and that they saw proper substantially to make the 
same answer to the question, although in a form more 
involved and intricate, is no reason for declaring it inad- 
missible. The witnesses were intelligent real estate agents, 
and dealers in real estate, and were testifying in relation 
to the rental value of the property in dispute, and their 
testimony was given in a professional manner. Witnesses 
less familiar with real estate values and less methodical in 
their mode of estimating values, would, perhaps, have tes- 
tified more directly, while probably the evidence of real 
estate agents would have been the more reliable. We can- 
not say that the evidence did not warrant the verdict, aud 
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holding that it was admissible, we cannot reverse the judg- 
ment on the ground that the damages were excessive, or 
that there was no evidence to warrant the jury in assessing 
the damages at the amount found by them. 

It was not for the jury to consider the benefit Arm- 
strong received by widening Chouteau Avenue in reduction 
« pamaces ix Of his damages for taking his property for 
Ehtsorstreet that purpose. That isa legitimate inquiry 
a in condemnation proceedings, but not in an 
action of ejectment. Besides, defendant neither proved, 
nor offered to prove, that Armstrong was benefited at all 
by the widening of the street. The judgment is affirmed. 
All concurring. 

AFFIRMED. 





Tue State v. Bian, Appellant. 


1. Indictment for Murder: sevekaL WEAPONS: SEVERAL DEFEND- 
Ants. It is no objection to an indictment for murder, that it charges 
the assault to have been made with several different weapons, nor, 
where it is against two persons, that the acts of each are not sepa- 
rately stated. 

2. : ESSENTIAL ALLEGATIONS: JEOFAILS. An indictment for mur- 
der need not describe the wounds inflicted; but it should allege an 
assault, and the nature thereof, a mortal wounding of the deceased 
and that he died of such wounds within a year and aday. It is 
not sufficient to allege that defendant “ did kill and murder the de- 
ceased by striking, hitting and mortally wounding him with sticks 
and clubs;” or that defendant ‘‘did shoot, kill and murder the 
deceased with loaded guns ;” or that defendant “assaulted the de- 
ceased with sticks, clubs and loaded guns, and did kill and murder 
him, by striking him with clubs and shooting him with loaded 
guns.” Wag. Stat., Sec. 27, p. 1090, does not cure such defects. 








3. General Verdict: one Goop count. The rule is settled that 
where there are several counts charging the same offense, one good 
count will sustain a general verdict of guilty. 

4. The Accused can Waive Objections to Evidence: practice 

IN sUPREME Court. A defendant in a criminal case can not object 
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to evidence for the first time when the case has, reached the appel- 
late court. His objections are waived unless made at the trial. 
The rule in State v. Davis, 66 Mo. 684, concerning the incapacity of 
a prisoner to waive his legal rights relates only to proceedings pre- 
scribed by statute for his protection. 


Appeal from St. Louis Court of Appeals. 
R. A. Buckner for appellant. 
J. I. Smith, Attorney-General, for the State. 


Hoveu, J.—At the September term, 1878, of the St. 
Charles circuit court, John Blan and Joseph Blan were 
jointly indicted for murder in the first degree, in killing 
one Elijah Warren. Joseph Blan was acquitted. John 
Blan was convicted of murder in the first degree, and sen- 
tenced to be hanged. The judgment of the circuit court 
was affirmed by the court of appeals, and the defendant 
has appealed to this court. 

The indictment contained five counts. The first count 
charged that John Blan and Joseph Blan, at, &c., “ with 
sticks, clubs, loaded guns and other deadly weapons, 
which they, the said John Blan and Joseph Blan, in 
their hands then and there had and held, him, the said 
Elijah Warren in and upon the head and face of him, 
the said Elijah Warren, then and there feloniously, will- 
fully, deliberately, premeditatedly, on purpose and of their 
malice aforethought, did strike, cut, hit and shoot, giving 
unto him, the said Elijah Warren, then and there, with 
the said sticks, clubs and guns, and other deadly weapons, 
in and upon the head and in and upon the face of him, the 
said Elijah Warren, several mortal wounds of the length 
of two inches each, and of the depth of six inches each, 
of which said mortal wounds the said Elijah Warren then 
and there instantly died. And so the grand jurors afore- 
said, upon their oaths aforesaid, do say that the said John 
Blan and the said Joseph Blan, in the manner and form 
aforesaid, him, the said Elijah Warren, feloniously, will- 
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fully, deliberately, premeditatedly, on purpose and of their 
malice aforethought, did kill and murder, against the peace 
and dignity of the State.” 

The second count charged that the defendants did xill 
and murder the deceased by striking, hitting and mortally 
wounding him with sticks and clubs. This count con- 
tained no express averment that Warren died of the wounds 
so inflicted, nor were the wounds described. The third 
count charged that the defendants did shoot, kill and mur- 
der the deceased with loaded guns, but contained no de- 
scription of the wounds inflicted, and no express averment 
that the deceased died therefrom. The fourth count 
charged that the defendants assaulted the deceased with 
sticks, clubs and loaded guns, and did kill and murder him 
by striking him with clubs and shooting him with guns. 
This count, like the second and third, contained no deserip- 
tion of the wounds, and no express averment that the 
deceased died therefrom. The fifth count contained no 
description of the wounds inflicted, but in other respects 
is substantially the same as the first. 

The first count is objected to as being vague and un- 
certain as to the manner of the assault, and as being faulty 
L ispicrment yon 1! not separately stating the individual acts 
Wonpons: severai Of each of the defendants. There is no 
ee force in these objections. It is well settled 
in this State, and held elsewhere, that an assault may be 
charged to have been made with several different kinds of 
weapons. State v. York, 22 Mo. 462; State v. Me Donald, 
67 Mo. 13; State v. Painter, 67 Mo. 85; Commonwealth v. 
Macloon, 101 Mass. 24; State v. McClintock, 1 G. Greene 
392; Vide, State v. Baker, 63 N. C. 276. 

In an indictment for murder, if two be charged as 
principals, one as the principal perpetrator and the other 
as aiding and abetting, it is not material which of them be 
charged as principal in the first degree, as having given 
the mortal blow. 1 Whart. Crim. Law, § 129. If, there- 
fore, an indictment that A gave the blow and B was pres- 
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ent and abetting, is sustained by evidence that B gave the 
blow and A was present and abetting, it is wholly imma- 
terial whether it is correctly stated in the indictment that 
either or both did it. In the State v. Dalton, 27 Mo. 14, 
the indictment charged that John Dalton and Michael 
Gaughy feloniously and willfully made an assault upon 
one Charles Hanfeneister, “ with a certain knife of the 
length of six inches and of the breadth of two inches, 
which they, the said John Dalton and Michael Gaughy, 
then and there in their right hand had and held, with the 
intent,” &c., and the indictment was held legally sufficient 
to sustain a conviction. Weare of opinion, therefore, that 
the objections to the first count are untenable. 

The second, third and fourth counts are objected to 
because they contain no allegation that the deceased died 
“sliggnions 0" of the wounds charged to have been inflict- 
fails. ed by the defendant, and do not describe 
said wounds. 

In the case of Alexander v. The State, 3 Heiskell 475, 
an indictment stating time and place and charging that the 
defendants assaulted and “then and there unlawfully, delib- 
erately, premeditatedly, feloniously, and of their malice 
aforethought did kill and murder” the deceased, was held 
to be sufficient under the provisions of the code of Tennessee 
relating to indictments. In Cordell v. The State, 22 Ind. 1, 
the indictment charged that defendant did kill and murder 
the deceased by cutting, stabbing and mortally wounding 
him, but omitted the averment thatthe deceased died of the 
wounds so inflicted; the court said: ‘“ We think the in- 
dictment sufficient under the code. It shows the death of 
the assaulted individual. The word ‘murdered,’ ex vi 
termini, imports death.”” In Pennsylvania it is declared by 
statute that is shall not be necessary to set forth the man- 
ner in which, or the means by which, the death of the de- 
ceased was caused, but that it shall be sufficient to charge 
that the defendant did feloniously, willfully, and of his 
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malice aforethought kill and murder the deceased. Rev. 
Act, 1860, p. 435. 

Our statute provides that no indictment shall be 
deemed invalid, nor the judgment thereon arrested “ for 
want of the averment of any matter not necessary to be 
proved; nor for any other defect or imperfection which 
does not tend to the prejndice of the substantial rights of 
the defendant upon the merits.” Wag. Stat. 1090, § 27. 
The section in which the foregoing provision occurs enu- 
merates various trivial and formal defects and concludes 
with the clause quoted. In the case of the State v. Pember- 
ton, 30 Mo. 376, this court in construing this section, held 
that the concluding clause should be limited in its appli- 
cation, to imperfections of the class or character previous- 
ly enumerated. The court said: “If the design of our 
legislature had been to change the entire system of crimi- 
nal pleading, they would undoubtedly have supplied a sub- 
stitute for the one abolished. They have done so in civil 
proceedings, but in criminal proceedings changes, when 
made, have been specific. The ancient forms of proceed- 
ing have been retained, with specific modifications, and it 
is only from the clause that we are now called upon to con- 
strue that any inference can be drawn of a design on the 
part of the legislature to abolish the entire system of crim- 
inal pleading. To give so liberal and latitudinous a con- 
struction to this clause, would undoubtedly destroy many 
if not all of the forms which have been hitherto observed,” 
and the court declined so to construe the statute. 

It is indispensably necessary, says Mr. Wharton, to 
state that the death ensued in consequence of the act of 
the prisoner. Whart. Crim. Law, § 285; State v. Wimberly, 
3 McCord 190; and it is clearly inadmissible to allege 
simply a legal conclusion. It has been decided that it is no 
longer necessary in this State to describe the wound, or to 
state on what particular part of the body the wound was 
inflicted. State ce. Edmundson, 64 Mo. 398. But it is nee- 
essary, under our statute, to allege the substantive facts 


21—t 


















































SUPREME COURT OF MISSOURI, 


The State v. Blan. 





necessary to be proved. It is necessary, therefore, in a case 
like the present, to allege an assault and the nature thereof, 
a mortal wounding of the deceased, and that the deceased 
died of such wounds within a vear anda day. These facts 
being properly stated, the legal conclusion therefrom may 
then be stated, that the defendant did kill and murder the 
deceased. Nothing short of this will, in our judgment, secure 
to the defendant his constitutional right to be informed of 
“the nature and cause of accusation.” In the case of People v, 
Jacinto Aro, 6 Cal. 207, the indictment charged that the 
defendant did kill and murder the deceased with a Colt’s 
pistol and a dirk knife, but it contained no description of 
the offense, nor statement that the deceased came to his 
death by the wounds inflicted. The court said: “ Mur- 
der is a conclusion drawn by the law from certain facts, 
and in order to determine whether it has been committed, 
it is necessary that the facts should be stated with con- 
venient certainty ;” for this purpose the charge must con- 
tain a certain description of the crime of which the 
defendant is accused, and a statement of the facts by which 
it is constituted, so as to identify the accusation, lest the 
grand jury should find a bill for one offense, and the defend- 
ant be put on his trial in chief for another. In this particu- 
lar, at least, it may be safely said that our statute has not 
altered the common law, and no one, I apprehend, would 
maintain that under the old system of practice, either in 
England or the United States, the allegation of a legal 
conclusion, instead of the facts which are the predicate of 
a conclusion, ever has been held sufficient,” and the indict- 
ment was held to be defective. The provisions of the 
criminal practice act of California at a later period, how- 
ever, were held to authorize a departure from the rule thus 
laid down. People v. Sanford, 43 Cal. 29. But this fact 
does not impair the force of the reasoning in the case cited. 
There is a growing disposition on the part of the courts to 
discourage useless formality in pleading, in criminal as well 
as in civil proceedings, but care should be taken not to 
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dispense with matters of substance under the guise of dis- 
carding mere matters of form. Vide, State v. Sides, 64 Mo, 
383; State v. Lakey, 65 Mo. 217; State v. Steeley, 65 Mo. 
218; State v. Mayfield, 66 Mo. 125. We are of opinion, 
therefore, that the second, third and fourth counts are de- 
fective. 

The first and fifth counts, however, are good, and un- 
der the rule which obtains in this State, that where there 
3. GesenaL VeR- are several counts charging the same offense, 
count. one good count will sustain a general verdict 
of guilty, the indictment must be held to be sufficient. 
State v. Jennings, 18 Mo. 435; State v. McCue et al., 39 Mo. 
112; State v. Pitts, 58 Mo. 556; Vide, State v. Baker, 63 N. 
C. 276. 

It appears from the evidence that John and Joseph 
Blan were half brothers of Mrs. Warren, the wife of the 
deceased. John Blan and the deceased had quarreled in 
the town of Alton on the day of the homicide. John and 
Joseph Blan returned to the house of the deceased about 
seven o’clock in the evening. The deceased returned 
about an hour later, and finding John there, said “I didn’t 
think you would be caught here,’ and drew a revolver, 
but, so far as the record shows, did not attempt to use it. 
John ran off and Joseph remained, as he states, about five 
minutes, when he left also. About ten minutes after 
Joseph left, John came suddenly upon the deceased, from 
behind, while he was sitting in a chair in front of and near 
the corner of his cabin, and struck him a heavy blow upon 
the head with a club. Warren fell forward upon his 
knees. He rose exclaiming, “ My God! children, I am 
killed!” and after walking a few feet fell again. After 
his wounds were dressed, he went to bed, and about an 
hour later the family retired for the night. After striking 
the deceased with a club, the defendant went to the house 
of a neighbor, two miles distant, and there borrowed and 
loaded a double-barreled shot-gun. The testimony strongly 
tends to show that he then went to his own home, which 
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was near by, left Joseph there, and went immediately to 
the house of the deceased, entered the cabin while all were 
asleep, and discharged a heavy load of shot in the face of 
the deceased. The family were aroused by the report of 
the gun, and Elijah Warren was found to be dead. 

Joseph Blan, who was a witness for the defense, tes- 
tified on his cross-examination to certain angry words 
4 tHe accuseo uttered by the defendant to the deceased in 
» TR aE the quarrel at Alton; and two witnesses 
in supreme 2ourt were called by the State to contradict Mrs. 
Blan, the mother of the defendant and a witness for him, 
as to certain immaterial and irrelevant statements made by 
her in relation to the homicide. All: this testimony was 
admitted without the slightest objection from the defend- 
ant or his counsel, and its admission was not even made a 
ground of complaint in the motion fora new trial. We 
are now asked to reverse the judgment in this case because 
of the admission of this evidence; and it is earnestly in- 
sisted upon the authority of the State v. Davis, 66 Mo. 684, 
that the prisoner cannot waive any right. or be prejudiced 
by any failure on his part, to object to the introduction of 
improper testimony. While the testimony now objected 
to is, perhaps, irrelevant, it was not at all essential to the 
conviction of the defendant, and taken all together, could 
do him no harm. But, if it were otherwise, if the testi- 
mony now complained of had been prejudicial to the de- 
fendant, it would be a dangerous practice, one fatal to the 
administration of the criminal law and the peace of society, 
to permit objections to the introduction of testimony to be 
made for the first time in the court of last resort. Such a 
practice could not be tolerated, and the State rv. Daris is 
no authority for it. That decision, which is undoubtedly 
correct, relates to proceedings prescribed by statute for the 
protection of the prisoner, of an entirely different charac- 





ter; and a waiver of objections to testimony is, by the 
very language of that decision, impliedly excepted from the 
rule there laid down. In this State the prisoner may be a 
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witness in his own behalf, and is subject to cross-examina- 
tion like any other witness, and if the rule now contended 
for should receive our sanctiou,it would be utterly impossible 
ever to obtain a convictionswhich would stand, and the 
criminal law of the State would become a dead letter. 
The prisoner, himself, would only have to state in his tes- 
timony in chief, or on cross-examination, some incompetent 
and irrelevant matter highly prejudicial to himself, and 
then, after conviction, ask a reversal of his sentence at our 
hands for having done so; for the error of its admission 
could not be cured by the trial court by instructing the 
jury to disregard it. State v. Rothschild, 68 Mo. 52; State 
v. Daubert, 42 Mo. 242; State v. Marshall, 36 Mo. 400; State 
v. Miz, 15 Mo. 153; State v. Wolf, 15 Mo. 168. 

The testimony contained in the transcript before us is 
amply sufticient to sustain the verdict, and the instructions 
of the court are unobjectionable. The judgment of the 
court of appeals will, therefore, be affirmed. The other 
judges concur. 

AFFIRMED. 


Carson et al., Plaintiffs in Error, vy. CUMMINGs. 


1. Harmless Error in Ruling on Evidence. The trial court er- 
roneously excluded evidence of declarations made by one of the 
defendants to plaintiff, but permitted the defendant, himself, to tes- 
tify to the facts of which he had spoken to plaintiff, and his testi- 
mony was to the same effect as that offered by plaintiff. Held, that 
the error was harmless, and afforded no ground for reversing the 
judgment. 

2. Variance: action EX CONTRACTU: PROOF OF TROVER AND CONVER- 

SION, OR FRAUD AND DECEIT. A party cannot sue on a contract of 

sale and purchase and recover for trover and conversion, or fraud 

and deceit. Therefore, where plaintiff sued for the price of cattle, 
alleging that they were purchased by defendant C. as agent for his 
co-defendants M., K. & Co., and were received by M., K. & Co. 
and sold by them, and the proceeds appropriated to their own use 
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Held, that if it appeared that M., kK. & Co. had never authorized C- 
to purchase for them, and that they received the cattle as the prop- 
erty of C., and not as their own property, they were not liable, 
notwithstanding it was shown that the cattle were bought by C. for 
their account, and at the time tltey were delivered to M., K. & Co. 
C. informed them that he had so bought them. Whether M., K. & 
Co. would have been liable to plaintiff in some other form of action, 
quaere ? 






























Error to Jackson Circuit Court—Hoyx. Saw’L L. Sawyer, 


Judge. 
Ballingal & Guynne for plaintiffs in error. 


1. The instruction given by the court, of its own 
motion, is erroneous. It necessitates a finding of the fact 
that Cummings was at the time of his negotiations with 
plaintiffs the duly authorized agent of Mathews, Kings- 
bery & Co.; that they assented to the purchase by him at 
the time it was made, and that as the cattle were received 
by them they knew all the facts. Their liability may have 
been fixed by either of three facts—Ist, that Cummings 
was their agent; or, 2nd, by a ratification ex post facto of 
his acts; or, 3rd, by tortious conversion of the property by 
defendants, and the assumption of dominion over the same. 
Ruggles v. Washington Co., 3 Mo. 497; Watson v. Bigelow, 
47 Mo. 413; Henderson v. Railroad, 17 Texas 575. 

2. It Cummings was not the authorized agent of 
Mathews, Kingsbery & Co., he perpetrated a fraud upon 
the plaintiffs. After Mathews, Kingsbery & Co. were in- 
formed of the facts by plaintiff Carson and defendant Cum- 
mings, they still retained the cattle and the proceeds of 
the sale of them, so that if Cummings was guilty of a 
fraud, Mathews, Kingsbery & Co. thereby made themselves 
particeps criminis and are liable to plaintiffs. Caséle v. Bul- 
lard, 23 How. 189; Story’s Eq. Jur., § 193 a. 

3. If it be true that Cummings was not the agent of 
his co-defendants, then plaintitts never parted by contract 
with the title to their property, and after defendants, Math- 
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ews, Kingsbery & Co. were made acquainted with the facts, 
their subsequent action was tortious conversion of the 
property, and while the property was in their possession 
plaintiffs could have maintained replevin, but not having 
resorted to that remedy, they certainly have the right to 
maintain their action in the nature of trover, and a pre- 
vious demand was not necessary. Boyce v. Brockway, 31 
N. Y. 490; 2 Greenleaf Ev., §§ 636,637; Wilson v. Crocket, 
43 Mo. 216; Battel v. Crawford, 59 Mo. 215; Koch v. 
Branch, 44 Mo. 542; Wag. Stat., § 34, 347; Raithel v. De- 
zetter, 438 Mo. 145; Reid v. Mullins, 48 Mo. 306. 


Lathrop & Smith for respondents. 


To make Mathews, Kingsbery & Co. liable for the un- 
authorized acts of Cummings, he must have bought the 
cattle for them and in their name, and they must have 
ratified his purchase by receiving the cattle and selling 
them as their own. In other words, Cummings must have 
acted as their agent, though without authority at the time, 
and not for himselt, and they must have afterwards ratified 
his act, by adopting the purchase for them, and receiving 
and selling the cattle as their own property. Collins r. 
Swan, 7 Rob. (N. Y.) 623; Com. Bank v. Jones, 18 Texas 
811; Fellows c. Commissioners, 36 Barb. 655; Doctor & 
Student, Robt. Clarke & Co.’s Ed. 234; Story on Agency, 
(4 Ed.) § 243, p. 307; § 251 a, p. 316. In all of the cases 
of ratification cited by plaintiff’s counsel, without excep- 
tion, the act ratified had been done in the name of the 
principal and for his benefit. And no case can be found 
where the unauthorized agent acted in his own name and 
behalf, and where the alleged principal, who sold the prop- 
erty for the agent, was held liable from mere knowledge 
that the sale had been made to such agent upon the faith 
of his false representations as to what the principal would 
do toward securing the purchase money. The authorities 
cited to show that trover may be maintained, even without 
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demand, where the party could have brought replevin, have 
no bearing upon the case, because this suit was brought 
for the purchase price of the cattle sold, and the whole 
case was tried upon that theory. 


Henry, J.—Plaintiffs sued to recover $1,200, the price 
of sixty head of cattle alleged to have been purchased by 
W. J. Cummings, for his co defendants, A. B. Mathews, 
W. H. Kingsbery, J. E. Honsby and D. 8. Alger. The 
petition alleged that Cummings was the agent of his co- 
defendants, who were co-partners doing business in Kan- 
sas City, and that in October, 1873, he was instructed by 
said firm to make a purchase of some cattle, and to promise 
their acceptance, or a joint note with Cummings, at ninety 
days, for the purchase money, and that Cummings pur- 
chased the cattle in question of plaintiffs, promising the 
acceptance of said firm, or a joint note of Cummings 
and the firm, payable ninety days after date, for the pur- 
chase money; that Cummings shipped the cattle to the 
firm, who sold them and appropriated the proceeds to their 
own use, and refuse to give their acceptance or note, or to 
pay the purchase price. The answer of his co-defendants 
denied that Cummings, at the time of the purchase, was 
their agent, or was ever authorized by them to purchase 
cattle for them on any terms, or that they ever promised 
their note or acceptance for the purchase money for any 
cattle whatever which Cummings might purchase. 

The testimony of Cummings tended to sustain the 
averments in the petition. One of the plaintiffs, Carson, 
A, NAnMLans ERROR testitied to the terms of the sale as alleged 
IDENCE. in the petition, and also to declarations made 
to him by Cummings as to his agency. That portion of 
his testimony in relation to declarations by Cummings, as 
to his agency, the court by instruction withdrew from the 
jury,and this is complained of aserror. Until the agency 
is established otherwise, declarations of the person assum- 
ing to be agent are inadmissible to prove the agency. This 
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doctrine is well settled, and was recently recognized by 
this court in Peck v. Ritchey, 66 Mo. 114. It was of no 
consequence, however, in this case, inasmuch as Cummings 
testified that he was the agent of his co-defendants. If 
the jury would not believe his testimony to that effect, cer- 
tainly no harm could have resulted to the plaintifts from 
the exclusion of his declarations. 

After the cattle came intu the possession of the firm, 
and a portion of the lot was sold, the plaintiff, Carson, saw 


2 er aa, defendant Mathews in Kansas City, and told 


Foe eee jon’ Lim on what terms the cattle was sold, but 


or fraud and de- \iathews testified that he then informed Car- 


son, in the presence of Cummings, that the latter had no 
such authority as he claimed. Carson did not demand the 
cattle that were- unsold, or the proceeds of the sale of the 
others, but instituted this suit on the contract. The evi- 
dence of the bookkeeper of the firm was that the cattle 
were shipped by Cummings to the firm as his own cattle ; 
that the proceeds of the sale were credited to him, and 
they were treated throughout as Cummings’ cattle. 

For plaintiff the court gave the following instruction: 
“If the jury believe from the evidence that W. J. Cum- 
mings was the agent of defendants, Mathews, Kingsbery 
& Co., to purchase said cattle, and as such agent bought 
the cattle from plaintiffs for Mathews, Kingsbery & Co., 
you will find for plaintiffs, and assess their damages at the 
price the cattle were sold for to said agent, with inter- 
est,”’ &e. 

The following asked by plaintiff the court refused: 
“If the jury find that said Cummings was not the ageut of 
Mathews, Kingsbery & Co., and had no authority to buy 
said cattle, yet if he did buy them, and deliver them to 
Mathews, Kingsbery « Co., at the same time telling them 
upon what terms they were bought, that they, Mathews, 
Kingsbery & Co., were to pay for them with their accept- 
ance, and Mathews, Kingsbery & Co. received and sold the 
cattle, you will find for plaintifts and assess the damages as 
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above indicated. 3. If Cummings bought the cattle from 
plaintiffs without authority of Mathews, Kingsbery & Co., 
yet if he delivered the cattle to Mathews, Kingsbery & Co., 
and before Mathews, Kingsbery & Co. sold the cattle they 
understood upon what terms the cattle were bought, that 
it was upon their credit, if they afterwards sold said cattle, 
you will find for plaintiffs, and assess their damages as 
above indicated. 

Of its own motion the court gave the following: ‘Al- 
though you may find that said Cummings had no authority 
from said defendants, Mathews, Kingsbery & Co. to pur- 
chase said cattle for them, yet if you find from the evi- 
dence that said Cummings did make said purchase for 
said Mathews, Kingsbery & Co., and in their name, and if 
you further find that when said cattle were delivered to 
said Mathews, Kingsbery & Co., said Cummings informed 
them that said cattle were purchased by him for them on 
their account, and also informed them that said cattle were 
so purchased for them under an agreement with plaintiffs 
that they, said Mathews, Kingsbery & Co. were to pay 
plaintifts for said cattle by their acceptance or note, and if 
you further find that thereupon said Mathews, Kingsbery 
& Co. received said cattle from said Cummings as their 
own, and sold said cattle as their own, then said Mathews, 
Kingsbery & Co. are liable to plaintiff for the purchase 
price of the same, and interest thereon at six per cent. 
from the time of the commencement of this suit. The 
jury are instructed that in determining the question whether 
said Cummings was, or was not, the agent of said Math- 
ews, Kingsbery & Co., in their purchase of said cattle, they 
will disregard entirely the declarations made to said wit- 
ness, Carson, by said Cummings, and testified to by him, 
said Carson, as to the authority of said Cummings to 
purchase said cattle for said Mathews, Kingsbery & Co.” 

If the instructions given by the court fully declared 
the law applicable to the facts, which the testimony, both 
for plaintiffs and defendants, tended to establish, the judg- 
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ment must stand. The first declared that if Cummings 
was the agent of his co-defendants in the transaction, then 
plaintiffs should recover. This is not complained of by 
either party. 

The second was, that although the jury might find 
that Cummings had no authority from the firm to purchase 
the cattle for them, yet if he did make the purchase for 
them, and when the cattle were delivered to them Cum- 
mings informed them that they were purchased for them, 
under an agreement with plaintiffs that they were to give 
their acceptance or note for the purchase money, and that 
they received the cattle from Cummings as their own, and 
sold them as their own, then they were liable for the pur- 
chase price. The court held in this instruction that if, un- 
der the circumstances named in the instruction, the firm 
received the cattle, not as their own, but as Cummings’, 
and sold them for him, they are not liable in this action. 
If they accepted the cattle as Cummings’ cattle, the con- 
tract made by Cummings was repudieted. [t amounted to 
a refusal to recognize or ratify the contract made by him. 
If they had accepted the cattle as their own, with knowl- 
edge of the terms of the contract made by Cummings, it 
would have been a ratification of that contract. The ob- 
servations of the court in Ruggles v. Washington Co., 3 
Mo. 497, and Watson et al., v. Bigelow, 47 Mo. 415, 
quoted by appellants’ counsel in their brief, are’ justi- 
fied by the authorities. In the first case the court said: 
“It is a settled principle of law, as well as justice, that 
when an agent does any act for the use of his principal, 
and the principal enjoys the benefit and fruits of the act, 
it is too late, afterwards, for him to say the act was not by 
his authority.” A similar remark occurs in the opinion 
of the court in Watson v. Bigelow. Tere, however, unless 
the firm received the cattle as their own, they did not 
“enjoy the benefits and fruits of the act.” If they had 
received and sold them for Cummings and paid him the 
proceeds, could this action have been maintained? We 
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apprehend not, although Cummings may have intormed 
them, when he delivered the cattle, that he had purchased 
them for the firm, and promised their acceptance or note 
for the purchase money. The fact that they gave Cum- 
mings credit for the proceeds, on their account against 
him, did not change the relation of the parties to each 
other, and give plaintiffs a right to maintain this action, if 
it could not have been maintained before. The case of 
Castle v. Bullard, 23 How. 189, is to the same effect as the 
vases cited from our own reports. A party who sues upon 
a contract in order to recover, must prove the alleged con- 
tract. He cannot sue on a contract of sale and purchase, 
and recover for trover and conversion, or fraud and deceit. 
Whether defendants would have been liable, in a suit for 
trover and conversion, or in some other form of action will 
not be determined now, because the question, although 
discussed in plaintiffs’ brief, is not presented by this record. 
Judgment aflirmed, all concurring. 


AFFIRMED. 


Tue State v. Ware, Appellant. 


1. Bill of Exceptions: cHanGe or venue. Exceptions to the action 
of the trial court in refusing to allow a change of venue, will not 
be noticed by the Supreme Court unless preserved by a bill of ex” 
ceptions taken at the term at which the change is refused. 


Instructions: HARMLESS ERROR. Defendant being indicted for 
stealing a mare, the court correctly instructed the jury, both on the 
theory that she was stolen in the county of the trial, and on the 
theory that she was stolen in another county and then imported 
into the county of trial. There was evidence that the theft was 
committed in the latter county. Held, that even if there was no 
evidence of larcenous taking in the other county, no error had been 
committed prejudicial to defendant. 


be 
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Appeal from Livingston Circuit Court.—Hon. E. J. Broappus, 
Judge. 


L. 1. Collier and 7. H. Kemp for appellant. 
J. L. Smith, Attorney-General, for the State. 


SuHeRwoop, C. J.—Defendant was indicted for stealing 
a mare in Livingston county, the property of one Alfred 
Minnick, who, the testimony showed, lived in Daviess 
county, and near the line dividing that from Livingston 
county. 

I. It is entirely unnecessary to discuss the alleged 
error of the denial of the change of venue prayed for by 
defendant at the January term, 1877, since no exceptions, 
if taken, were saved to the action of the court at that 
term, and since, also, the application for such change con- 
stitutes no part of the record unless made so by the bill of 
exceptions, and there was no bill of exceptions filed at the 
time last mentioned. The same rule prevails alike in crim- 
inal and civil cases, that exceptions taken at a certain term 
must be preserved by bill filed at that term, or else they 
amount to nothing. 2 Wag. Stat., §§ 27, 28, 1043; Ib., 
S$ 17, 26, 1103, 1105. Nor could the exceptions, if any 
were taken at the January term, 1877, to the action of the 
court in denying the change of venue, be galvanized into 
life by merely inserting in the bill of exceptions filed at 
the next May term, the application for such change, and 
alleging in such bill that defendant excepted to the action 
of the court in overruling the application. 

[1. The only other error relied on for reversal is the 
giving of the third instruction at the instance of the State: 
“ That although the jury may believe the mare was origi- 
nally taken in Daviess county, yet if they further believe 
that he took her with the intent to steal and convert her 
to his own use, and that he, defendant, brought her into 
this, Livingston county, they will tind him guilty.” And 
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it is contended that there is no evidence to show that the 
mare was originally taken by defendant in Daviess county ; 
that, on the contrary, the evidence discloses that the mare 
was first caught by defendant on Fister prairie in Livings- 
ton county. We do not agree with counsel that there was 
no evidence as toa felonious taking in Daviess county. 
We think the jury might reasonably infer from the evidence 
that the mare was stolen by defendant in Daviess, and 
taken to Livingston county, and there concealed in the 
brush, and that he there concealed her, was abundantly 
shown. But granting, for argument’s sake, that there was 
no evidence of a larcenous taking by defendant in Daviess 
county, still it was shown by his own witnesses that he 
caught the mare on Fister prairie in Livingston county, 
and as to whether that taking was felonious, was appro- 
priately left to the jury by other instrictions. Where the 
offender steals property in one county and takes it into 
another county, he is indictable'and punishable in either 
county. State v. Smith, 66 Mo. 62. So that the instruc- 
tion, in any event, could have done the defendant no harm, 
as,if there was no evidence as to the original taking by him 
in Daviess, there was evidence of such taking in Livings- 
ton. In the case just cited similar instructions to those in 
the present case were approved. And we affirm the judg- 
ment. All concur. 

AFFIRMED. 


GrauaM V. Lee et al., Plaintiffs in Error. 


Homestead. The mere fact that a defendant in execution has occu- 
pied land for a series of years, and that the land is of less value 
than $1,500, does not exempt it from execution as his homestead. 
It must further appear that he is a housekeeper or head of a family 
and has his dwelling upon it. 
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Error to Daviess Circuit Court.—Hox. E. J. Broappus, 
Judge. 


John Conover for plaintiffs in error. 


Shanklin, Low & McDougal and J. F. Hicklin for de- 
fendants in error. 


Napton, J.—We doubt if the record in this case pre- 
sents the point actually decided by the court below, the 
decision of which is sought to be reversed. That, how- 
ever, is a mere matter of conjecture, and we must, of course, 
be governed by the record. Upon the overruling of a 
motion by the defendant Coen, to quash an execution levied 
on his land, and subsequently a second motion to set aside 
the sale made under it, both on the ground that it was his 
homestead, the following was the agreed statement of facts 
submitted with the motions : 

There is a deed in the recorder’s oftice from defendant 
Thomas Coen, to his son-in-law, Thomas Lawrence, under 
date of 12th day of April, 1873, purporting to convey the 
real estate levied on; afterwards, defendants were sued by 
attachment by plaintiffs; no plea in abatement was put in. 
Thomas Coen, by way of defense, denied the execution of 
the note sued on under oath; Lee made no defense. Judg- 
ment was rendered against the defendants, upon which 
the execution is issued. Coen has occupied the land for 
the last eight or ten years ; and had a deed for it on record 
prior to the time the debt sued for was contracted; the 
ground alleged in plaintiff’s affidavit is, that defendant 
Coen had fraudulently conveyed his property so as to delay 
creditors. The property levied on is worth less than $1,500. 
The property is levied upon as the property of defendant 
Coen. When the sheriff demanded the property, defend- 
ant Coen told him that he had no property. 

It is not stated in this agreed statement, that Coen was a 
a housekeeper or head of a family, or had a dwelling on 
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the land levied on, or that it was his homestead. The state- 
ment in the motion that the land was defendant’s home- 
stead, was, of course, no evidence. For aught we can see 
the motions were overruled because the agreed statement 
did not show that defendant had any homestead. The fact 
that Coen had occupied the land for eight or ten years 
does not constitute a homestead, so that the points dis- 
cussed in the brief of the appellants are not presented by 
the record. Judgment affirmed. 


AFFIRMED. 


No.an, Appellant, v. SHICKLE. 


Contributory Negligence. If on the plaintiff’s evidence, in an ac- 
tion to recover damages for injuries alleged to have been sustained 
through the negligence of the defendant, it clearly appears that the 
plaintiff was himself guilty of carelessness or negligence, which con- 
tributed directly to produce the injury he complains of, he cannot 
recover, and the court should so instruct the jury. 


Appeal from St. Louis Court of Appeals. 
Marshall § Barclay for appellant. 
. A. g§ H. M. Post for respondent. 


Henry, J.—This suit was instituted by plaintiff in the 
circuit court of St. Louis county to recover damages for a 
personal injury to plaintiff alleged to have occurred in con- 
sequence of the negligence of defendant. There is no 
dispute about the facts, and the case is to be determined 
on the testimony for the plaintiff and an instruction given 
by the court. 

Plaintiff was employed by defendant, and at the time 
of the accident was engaged in putting up an iron fence 
around a circular gallery of the Bessemer Lron Furnace, 
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in East Carondelet. The fence was made of sheet iron 
plates about four feet high riveted to a frame work of angle 
iron. The platform or scaffolding on which plaintiff stood, 
while at this work, consisted of a plank 14 or 16 feet long, 
14 inches wide and 2 inches thick. The structure of the 
gallery and scaffolding is represented by the following 
diagram : 





The space within the inner circle represents the cupola 
of the furnace, which extends above the gallery. The 
gallery is six or eight feet wide, and on the same level with 
a plank bridge, +b,” connecting the rostrum with the 
eastern furnace. “A” is an extension of the gallery. The 
plank was the scaffolding. It was laid across two supports 
of scantling, one end resting on the projection, “A.” The 
plane of the bridge, gallery, projection and scaffold was 
about 65 feet above the ground. The plank forming the 
scattold was laid on the scantling supports, “C,” “C,” 
which were fastened to the under side of the gallery by 
ropes passing through holes made in the floor of the gal- 
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lery. The plank had an inclination of some inches caused 
by the support next the bridge being six or eight inches 
lower than the level of the projection upon which one end 
of the plank rested. The outer line of the furnace and 
projection was to be surrounded by a sheet iron fence, four 
feet high, and on top of this was to be placed the angle 
iron. When plaintiff was put to work on the angle iron, 
the sheet iron fence had been set up and partly riveted 
together along the southeast quarter of the circle as far as 
the point where the projection“ A” begins. Plaintiff began 
to put on the angle iron ata point where the side of the 
bridge toward the projection meets the furnace, and worked 
along the line to the projection. He commenced about 
four o'clock p. m., on the 12th day of October, and 
reached the projection with his work about four o’clock 
p. m. the next day. The sheet iron fence was not yet 
up on the projection, and when plaintiff had reached 
the corner of the projection with his work, he went upon 
the scaffold to fix the angle iron and it went down with 
him, and by the fall he was very seriously injured. He 
had been on the scaffold often on that day, and the day 
before, while at work as above stated. He never examined 
the plank particularly. About one o’clock p. m., on the 
day of the accident, about three hours before it occurred, 
he let his pencil fall on the projection and it rolled under 
the edge of the plank, and he then observed that the under 
side of the plank, for about five or six inches from the end 
resting on the projection, was tapered or beveled off like 
u wedge. The platform of the projection was iron, and 
the plank lapped over it two or three inches beyond the 
bevel. He supposed, before he fell, that it was nailed to 
the scantling support next the bridge, but did not go that 
far out on the scattold at any time. The plank did not 
rest on the support next the projection, but only on the 
projection and the scantling support next the bridge, 
which plaintiff testified was six or eight inches lower. 

It is ditticult to understand how the plank could rest 
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upon the projection platform at one end and at the other 
on a support six or eight inches lower than the projection 
or the middle support, unless it were warped into a curve 
at the point over that support. If the plank was straight 
and unwarped, it must have rested upon the middle sup- 
port. In stepping on the plank, from time to time, 
plaintiff notice d that it would give or spring up and down 
a little. He did not, at any time, move the plank, or call 
attention to its condition, or do anything to make it more 
secure. 

McQuillan was the defendants’ superintendent of the 
work, and on the day before the accident occurred, McQuil- 
lan told plaintiff to go up and put on the angle iron, and 
hurry up. It does not appear by whom the scaffold was 
made; but the defendants had ample materials for the con- 
struction of a scaffold which were accessible to their em- 
ployees. It was not shown by plaintiff that defendants or 
MeQuillan knew of any defect in the construction of the 
scaffold. Plaintiff had had considerable experience in the 
kind of work he was doing; had worked on spires and 
domes. It does notappear what caused the scaffold to fall. 
It was not necessary for plaintiff to go upon the scaffold 
to do the work he was engaged in when it fell with him. 
It was more convenient, however, to do it from the scaf- 
fold. 

This was the substance of the testimony for plaintiff, 
and the court instructed the jury that he could not recover. 
Plaintiff thereupon took anon-suit with leave to move to set 
it aside. His motion to set it aside was overruled, and a 
judgment was rendered against him, from which he ap- 
pealed to the court of appeals, where it was affirmed, and 
he has prosecuted his appeal to this court. 

Plaintiff alleged that the injury he received was attrib- 
utable to the negligence and carelessness of the defendants, 
and on no other grounds was he entitled to recover. It 
was indispensable to a recovery that he should have estab- 
lished that fact. But even if he bad proven that the 
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scaffold was carelessly constructed by defendants, yet if he 
was aware of its defective construction, he was under no 
obligation to go upon it at the peril of his life, and if he 
did so it was at his own risk. The order of McQuillan, 
given to him the day before, to go up and put on the angle 
iron, did not necessarily oblige plaintiff to do that work 
from the scaffold ; but, as he testified himself, he could have 
put on the angle iron without going upon the scaffold at 
all. Nor is this case analagous to that of Keegan v. Kara- 
naugh, 62 Mo. 232. The plaintiff was not called upon to 
execute an order in haste which allowed him “ no time to 
investigate the appliances.” The order was given the day 
before the accident occurred. The scaffold did not fall 
with plaintiff until after four o’clock p. m., on the next 
day; and several hours before it fell plaintiff had observed 
enough to warn any reasonable man of the danger of going 
upon it. We will not recapitulate the facts testified to by 
plaintiff, to show that the scaffold was in a condition which 
made it unsafe to walk or stand upon it. These facts 
plaintiff knew, and there was no evidence tending to show 
that MeQuillan or defendant knew them. 
If on the plaintiff’s evidence it clearly appears that he 
was guilty of carelessness or negligence which contributed 
directly to produce the injury he complains of, he cannot : 
recover, and the court should so instruct the jury. Harlan 
v. St. Louis, Kansas City § Northern R. R. Co., 64 Mo. 480; 
Fletcher v. Atlantic & Pacifie R. R. Co., 64 Mo. 484; Scehaabs 
v. Woodburn, &c., Wheel Co., 56 Mo.175. Can there be but 
one conclusion drawn from plaintiff’s testimony in this 





case? That he was careless even to recklessness is mani- 
fest. We do not regard the opinion of the court of ap- 


peals in this case “a most remarkable opinion,’ as appellant’s 
counsel characterize it, but think that the conclusions 
reached by that court are fully sustained by the authorities, j 


and its judgment is affirmed. All concur. 





AFFIRMED. 
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Frort v. Tue City or Str. Louis, Appellant. 


Municipal Liability for Damage by Wind. A city is not liable 
in damages for injuries inflicted upon a person by the fall of a mar- 
ket house caused by a wind storm of unprecedented force and 
violence. 


Appeal from St. Louis Court of Appeals. 
Leverett Bell for appellant. 
Daily & Adams and H. A. Clover for respondent. 


Norton, J.—This is an action to recover damages for 
injuries inflicted on Mary Flori by the prostration of a 
building known as Center Market, in the city of St. Louis, 
and is brought before us on appeal from the St. Louis court 
of appeals. The cause is reported in 3 Mo. App. Rep. 231, 
where the case is fully stated as well as the action taken 
by the cireuit court during the progress of the trial, and 
relieves us of the necessity of repeating here what is said 
there. 

It is, however, proper to say that there was evidence 
on the part of plaintiff tending to show that the roof of 
the market house was blown off and the wall prostrated 
by a wind storm neither unusual nor uncommon, and only 
of ordinary force and violence; there was also evidence on 
the part of defendant tending to show that the building 
was thrown down by a storm of unusual force, amounting 
to acyclone. The controlling and principal question in 
the case, therefore, is, whether the wall was thrown down 
by an ordinary and usual wind storm, or by an ex- 
traordinary and unusual one. If by the former, the 
city is liable, if by the latter, it is not. The correct- 





ness of this doctrine seems’ to be conceded and is fully 
recognized by the court of appeals, but the circuit court 
; failed to declare it, by refusing the following instruction : 


“If the jury believe from the evidence that the storm 
which overthrew the Center Market house on March 30th, 
1872, was one of unusual force and violence, they will find 
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a verdict for defendant.” It is said that the error com- 
mitted in the refusal of the above instruction is cured by 
the fact that the same principle was contained in the second 
instruction given for plaintiff, and the first instruction given 
for defendant. While the principle contained in the refused 
instruction was embraced in the first given for defendant, 
an examination of plaintiff’s second instruction shows it to 
be inconsistent with the said first instruction. The jury 
are told in plaintiff’s second instruction that “ unless they 
should believe that the wall blown down was so cast down 
by the action of an unprecedented or extraordinary wind 
storm, which was not reasonably to have been anticipated 
by the city, they would find for plaintift,” while they are 
told in defendant’s second instruction that “if they believe 
from the evidence that the market house in question was 
overthrown by a storm of unusual force and violence, or 
if they believe from the evidence that the Center Market 
house, at the time of the accident, was fit and able to 
withstand a storm of ordinary power, then, in either case, 
they will find for defendant.” These instructions are an- 
tagonistie to each other, and cannot be reconciled. The 
vice of the second instruction is to be found in the words 
“which was not reasonably to have been anticipated by 
the city.” 

There was no obligation on the city in the con- 
struction and maintenance of the market house to antici- 
pate unprecedented wind storms, as required by the 
instruction. It would be strange doctrine to require de- 
fendant to anticipate such a storm as had never before 
occurred, and provide against it in the erection and main- 
tenance of a market house. The utmost requirement that 
could be exacted would be that they should keep the 
building in such condition as would enable it to withstand 
the ordinary force and power of ordinary and usual wind 
storms. The interpolation or addition of the words above 
quoted in plaintiff’s second instruction was calculated to 
mislead the jury and deprive defendant of the full benefit 





ot tee wewer we 
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of the declaration asked, viz.: that if the storm which 
overthrew the market house was one of unusual force and 
violence, they would find for defendant. Because of the 
misleading character of plaintiff’s second instruction and 
its irreconcilability with defendant’s first instruction, the 
judgment will be reversed and cause remanded, in which 
all concur. Goetz v. Hannibal § St. Joseph R. R. Co., 50 
Mo. 472; Henschen v. O’ Bannon, 56 Mo. 290. 





REVERSED. 





WELLSHEAR V. KELLEY, Appellant. 


Suit for Back Taxes: rLeapinc. A petition in a suit by the col- 
lector to recover back taxes, under the act of April 12th, 1877, (Sess. 
Acts 1877, p. 384,) should expressly allege that the land had been 
returned delinquent, or had been forfeited to the State; but where 
it may be gathered from its allegations that such is the fact, tha pe- 
tition will be good after verdict. 


Judgment not Collaterally Assailable. The validity of a 
judgment rendered in such a suit cannot be attacked in a collateral 
proceeding for defect of the petition in that case in failing to allege 
that the land had been returned delinquent, or had been forfeited 
to the State, or in failing to allege that the county clerk, within the 
time provided by the act, had made out a back tax book and deliv- 
ered it to the collector, and that the land was contained in this book, 
and remained unredeemed, or in failing to allege that the suit was 
against the owner of the land 

: JURISDICTION OF THE CIRCUIT CouRT. The circuit court has 
jurisdiction, under the act of 1877, to hear and determine suits for 
back taxes. 








JUDGMENT NOT COLLATERALLY ASSAILABLE: LIMITATIONS, 
The validity of a judgment rendered in such a suit cannot be at- 
tacked in a collateral proceeding by showing that it appeared upon 
the face of the petition in that case that a portion of the taxes 
sued for and embraced in the judgment, were barred by the statute 
of limitations, supposing that statute to be a good defense as against 
the State. 





: PRESUMPTIONS IN FAVOR OF SHERIFF'S PROCEEDINGS. It seems 
that the same presumptions exist in favor of the validity of the 
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proceedings of a sheriff in enforcing an execution from the circuit 
court in a tax case, as in other cases. 








6. : practice. Judgment may be rendered at the first term in 
a tax suit under the act of 1877. 
7. : Process. A notice of suit given in a tax case by publication 


examined and held to be good, at least when called in question col- 
laterally. 


8. Back tax act, Constitutional. The act of 1577 to provide for 
collection of delinquent taxes, is not unconstitutional as being re- 
trospective in its operation. 


9. Execution Sale for Taxes: esectment. The fact that at a sale 
under execution ina tax case the sheriff failed to sell the land by 
its smallest legal subdivisions, is no defense to an action of eject- 
ment brought by the purchaser to recover possession. 


Appeal from Barry Cireuit Court—Hoyx. W. F. Geicer, 
Judge. 


Norman Gibbs for appellant. 


1. The circuit court had no jurisdiction. Const. of 
Mo., art. 6, § 22; Wag. Stat., § 2, p. 430: Laws 1877, pp. 
384, 389, S$ 2, 5, 6, 14; Wag. Stat., § 226, p. 1209; § 184, 
p- 1197; § 182, p. 1196; Laws 1877, p. 376; House Jour. 
1877, pp. 552, 553, 815; Senate Jour. 1877, p. 349, 

2. The petition in the tax suitagainst Mary A. Henry 
is fatally defective. [The grounds urged are stated in the 
opinion.] In proceedings to enforce the collection of taxes 
there are no presumptions in favor of the validity of the 
proceedings or the power of the officers. All the facts 
which are essential to the exercise of the power must 
aflirmatively appear on the face ot the record; they cannot 
be supplied by proof or made out by intendment. Black- 
well Tax Titles, (2 Ed.) 39, 40, 43, 44, 52, 58, 65; Nelson v. 
Goebel, 17 Mo. 161; Donohoe v. Hartless, 33 Mo. 335; La- 
groue v. Rains, 48 Mo. 536; Large v. Fisher, 49 Mo. 307; 
Abbott v. Doling, 49 Mo. 302; Spurlock v. Allen, 49 Mo. 178; 
Hume v. Wainscott, 46 Mo. 145; Yankee v. Thompson, 51 
Mo. 224; Smith v. Funk, 57 Mo. 239; Hubbard v. Gilpin, 
57 Mo. 441. 
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3. The circuit court never acquired jurisdiction by 
reason of a fatal defect in the notice to Mary A. Henry. 
It merely informed her that the “ object and general nature 
of the suit was to obtain judgment against her for the 
taxes, interest and costs due on the land therein described 
for the years mentioned, amounting in the aggregate to 
$78.68.” This publication only notified her that a personal 
judgment would be rendered against her; such a judgment 
would be void. Clegg v. State, 42 Texas 605: Smith v. Me- 
Cutchen, 38 Mo. 415; Abbott v. Sheppard, 44 Mo. 273. In 
said notice there is no intimation that said land was delin- 
quent or forfeited, nor that said taxes were back taxes, nor 
that they were a lien upon said land, nor that the object 
and nature of the suit was to enforce any lien upon said 
land. The notice should have shown the jurisdiction over 
the object and uature of the suit, and as it wholly failed 
to show this, the judgment rendered thereon was void. 

4. The taxes for the years 1870 and 1871, were barred 
by the statute of limitation at the time the act of April 
12th, 1877, went into effect, and being included in the ag- 
gregate amount of the judgment, as appears on the face 
of the judgment, and also on the face of the deed, renders 
the judgment, the sale and the deed void. St. Louis v. 
Newman, 45 Mo. 138: Blackwell on Tax Titles, (2 Ed.) 
160; McLaughlin v. Thompson, 55 Ill. 249. 

5. ‘The deed is void upon its face, in that it shows, 1. 
That the taxes for 1870 and 1871 were included in the 
judgment, whereas the taxes of those years were barred by 
the statute of limitations. 2. That it does not aftirma- 
tively appear that the notice required by law by the sheriff 
to be given, was, by advertisement in a “ newspaper, printed 
and regularly published weekly or daily,” in Barry county. 
This court has repeatedly decided that compliance with 
every prerequisite of the statute must appear upon the face 
of the deed, and is essential to its validity. 3. That it 
does not appear on the face of the deed that the sale was 
made at the place designated in the notice given, viz.: 
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“At the south front door of the court house, in the towr 
of Cassville, in the said county of Barry.” 

6. The sale was void. The law only authorizes a 
sale of land for the payment of taxes, and the pretended 
sale of the land in controversy not being for the amount 
of taxes found to be due in the pretended judgment—in 
fact being for only $8.00, while the amount of taxes and 
interest was $88.49, and the costs $35.47—is void. There 
can be no valid sale for less than the amount of taxes, in- 
terest and costs due. The act of April 12th, 1877, did not 
repeal the act of March 20th, 1872; it only repeals the 
acts and parts of acts inconsistent therewith, (see section 
20,) and the provision of the revenue act of March 30th, 
1872, that there shall be no sale for less than the taxes, 
interest and costs due thereon, (sections 199 to 203 inelu- 
sive,) are not inconsistent with the act of April 12th, 1877, 
and, therefore, are not repealed by it. They remain in 
full force and are absolutely essential to the protection of 
the interests of the State in sales under tliat act. 


7. The back tax act is unconstitutional. 


J. L. Smith, Attorney-General, L. C. Krauthoff and 
John W. Wellshear for respondent. 


1. The back tax act is not retrospective within the 
meaning of the constitutional prohibition against retro- 
spective acts. From a comparison of it with the former 
law, (Wag. Stat., § 226, 1209; § 182.1196; § 215, 1205,) 
it is very clear that the enactment of this act and the con- 
sequent repeal of the statutory provisions in force at the 
time of the levy and assessment of the taxes referred to, 
in ‘no wise impaired any vested right of any person, im- 
posed any additional obligation or disability, or created 
any new liability. Hope Mut. Ins. Co.v. Flynn, 38 Mo. 
483. Its only effect was to change the remedy provided 
to the State for the enforcement of delinquent taxes due 
to it—the Legislature having had the undoubted power to 














































APRIL TERM, 1879. 347 


Wellshear v, Kelley. 


provide and change the remedies for that purpose. City v. 
Coons, 37 Mo. 44; Cooley Const. Lim., 361, 365; Story on 
Const., § 1385; Ogden v. Saunders, 12 Wheat. 349; Bruns 
vy. Crawford, 34 Mo. 330; State v. St. Louis Co. Ct., 34 Mo. 
546; City v. Oeters, 36 Mo. 456; Drehman v. Stifel, 41 Mo. 
184, 204; Porter v. Mariner, 50 Mo. 364. The fact that the 
jurisdiction to enforce the right was changed to different 
courts, and that the costs of the proceeding were increased, 
did not create any additional obligation. The courts in 
which to enforce a right and the costs of the proceeding 
are a part of the remedy, and the power to change the 
remedy carries with it the power to change the tribunal, 
and if an increase of costs follows from such change, the 
act is not for that reason invalidated. DeCordova v. Gal- 
reston, 4 Texas 470; Farnsworth v. Vance, 2 Cold. (Tenn.) 
108, 117; Woodfin v. Hooper, 4 Humph. 12, 21; Hope v. 
Johnson, 2 Yerg. 123; Vanzant v. Waddel, 2 Yerg. 260; 
Seammon v. Chicago, 44 Ill. 278. The only effect of the act 
was to provide a shorter time in which land could be re- 
deemed. ‘The privilege of redemption is not a vested 
right, and the period could be changed by the Legislature 
at will. The time given by the new act, sixteen months; is 
certainly reasonable. Cooley Const. Lim., 364, 367. 

z. The proceeding provided by this act for the fore- 
closure and enforcement of the State’s lien for delinquent 
taxes is general in its character, and it was the intention 
of the Legislature to make proceeding, judgments and 
sales under its provisions stand just as proceedings for the 
enforcement of private rights and judgments and _ sales 
therein, and to make the same rules and principles applica- 
ble thereto. See the following decisions on very similar 
statutes in California and Nevada: Cal. Stats. 1861, pp. 
419, 437: Nev. Stats. 1864, pp. 271, 291; Hitel v. Foote, 39 
Cal. 489; Mayo v. Foley, 40 Cal. 281; Reeve v. Kennedy, 43 
Cal. 643; Jones rv. Gillis, 45 Cal. 541; State v. W. U. Tel. 
Co., 4 Nev. 338; State v. C. P. R. R. Co., 10 Nev. 47, 60. 
See, also, Blackwell Tax Titles, 209, 212, §§ 184,188; Wal- 
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lace v. Brown, 22 Ark. 118; Scott v. Pleasants, 21 Ark. 364; 
Chesnut v. Marsh, 12 Ill. 173; Thateher v. People, 79 Ml. 
597. 

3. The circuit court had jurisdiction of the suit 
against Mrs. Henry. Const., art. 6,§ 22. The act uses 
the phrase “ courts of competent jurisdiction ” in order to 
permit the imposition of a part of the additional labor 
caused by these suits upon the numerous courts of com- 
mon pleas, &c., in the several counties, and not to impose 
the whole of it on the cireuit courts. The order of pub- 
lication was sufficient to bring her into court. See. 6 of 
the act. but if this was not so, the question is not now 
open, the court having found by its judgment “ that the 
defendant has been duly notified.” Kane v. MeCown, 55 
Mo. 181; Freeman vr. Thompson, 53 Mo. 183; Johnson v. 
Gage, 57 Mo. 160; Rumfelt v. O Brien, 57 Mo. 569; Carson 
v. Sheldon, 51 Mo. 436; Bernecker v. Miller, 44 Mo. 102; 
Groner v. Smith, 49 Mo. 318; Latrielle v. Dorleque, 35 Mo. 
233; Childs v. Shannon, 16 Mo. 331; Hahn v. Kelly, 34 Cal. 
391; Reily v. Lancaster, 39 Cal. 354; Reeve v. Kennedy, 43 
Cal. 643. The petition in the tax suit would be sufficient 
on demurrer, but if it were otherwise, the judgment is not 
collaterally assailable for such defect. Whitman v. Taylor, 
60 Mo. 127; O Reilly v. Nicholson, 45 Mo. 160; Chouteau v. 
Nuckolls, 20 Mo. 442; State ex rel. v. Towl, 48 Mo. 148: 
Mayo v. Foley, 40 Cal. 281. 





Henry, J.—Mary A. Henry, a non-resident of the 
State, owned the northwest quarter of section 24, in town- 
ship 24, of range 28, in Barry county. 

At the March term, 1878, of the Barry circuit court, 
a suit was instituted against her at the relation of the State 
to the use of J. W. Lecompte, collector of the revenue of 
said county, to subject said land to sale for payment of back 
taxes for the years 1870, 1871, 1872, 1873, 1874, 1875 and 
1876, amounting in the aggregate to $78.68. An order of 
publication was made against her, which was duly pub- 
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lished in the Cassville Democrat, a newspaper published 
in said county, notifying Mary A. Henry that plaintiff had 
commenced suit against her in the Barry circuit court, by 
petition, the object and general nature of which was to 
obtain judgment against her for the taxes, interest and costs 
due on said land (describing it) for the years aforesaid, 
(naming them,) and the aggregate amount of taxes due on 
said land, $78.68, and that unless she should be and appear 
at said court, at the next term thereof, to be begun and 
held at the court house in the town of Cassville, in said 
county, on the 14th day of March, 1878, and, on or before 
the third day of said term, answer or plead to the petition 
in said cause, the same would be takeu as confessed and 
judgment be rendered accordingly. She did not appear at 
said term, and judgment by default was rendered in favor 
of plaintiff, for said taxes, interest and costs, and that the 
said real estate, or so much thereof as might be necessary, 
be sold to satisfy the same. Under a special execution 
issued by the clerk of said court on the 17th day of May, 
1878, said land was, by the sheriff of said county, on the 
10th day of September, 1878, sold to John W. Wellshear 
for thesum of $8.00. Due notice was given of the sale by 
the sheriff. 

Amos N. Kelly was in possession of the premises, and 
this suit was instituted by Wellshear, purchaser under said 
execution, against Kelly to recover the same. Kelly made 
defense to the suit, but a judgment was rendered against 
him, from which he has appealed to this court. He insists 
that the petition in the case of the State ex rel., §c., v. Mary 
A. Henry, did not state a cause of action, because it was 
not alleged in the petition that the land therein described 
had been returned delinquent, or had been forfeited to the 
State; because it was not alleged that the county clerk,within 
sixty days after the taking effect of the act of 1877, had 
made out a back tax book, and delivered it to the collector 
of the county, and that said tract of land was contained 
in said back tax book and remained unredeemed on the Ist 
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day of January, 1878; because it was not alleged that ‘the 
suit was against the owner of the land. 

Section 1 of the act to provide for the collection of 
delinquent taxes, provides that “the taxes due and unpaid 
tL surr ror pack OD any real estate which has heretofore been 
taxes: pleading. returned delinquent, and which has not been 
forfeited to the State, and the taxes due and unpaid on any 
real estate which has been forfeited to the State for the 
non-payment of such taxes, shall be deemed and held to 
be back taxes,” &c. <A petition should allege that the land 
had been returned delinquent, or had been forfeited to the 
State. This petition in the case against Mary A. Henry 
was defective, and a demurrer to it might have been sus- 
tained, but, although not directly and formally averred, it 
is sufficiently stated to be good after a verdict, that the 
land had been returned delinquent. The following is a 
portion of said petition: “That all of said amounts above 
set out, together with all interest, commissions and costs 
thereon accruing under and by virtue of the statutes in 
such cases made and provided, remain due and unpaid ; 
that defendant is the owner of said real estate, and has 
wholly failed, neglected and refused to pay, and still fails, 
neglects and refuses so to do. Plaintiff further states, that 
under and by virtue of the statutes, &c., all taxes assessed 
and levied on each respective tract of said real estate, be- 
came and are alien on each of said tracts to the amount of 
the taxes, &c.; that by virtue of section 5 of an act of the 
General Assembly of the State of Missouri, in regard to 
delinquent taxes, entitled * An act to provide for the col- 
lection of delinquent taxes and taxes due on real estate for- 
feited to the State, and repealing section 184 of an act 
entitled ‘ An act concerning the assessment and collection 
of the revenue, approved March 30th, 1872, approved 
April 12th, 1877, the aforesaid collector made an agree- 
ment in writing with and employed A. B. Greenwood and 
Plummer & Wear, Esqs., as attorneys in prosecuting the 
foregoing suit, and all others for delinquent taxes in said 
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Barry county—said attorneys to receive as their fees there- 
for ten per centum on the amount collected and paid into 
the treasury; which said agreement between said collector 
and said attorneys was approved by the county court of 
said county, by an order of record entered the 4th day of 
January, 1878, the said per centum to be taxed as costs 
in the suit and collected as other costs. 

The failure to state in the petition that the county 
clerk had made out a back tax book, and delivered it to 
2. JUDGMENT Nor the collector, is not a defect of which even 
ASSAILABLE Mary A. Henry, in a collateral proceeeding, 
could have taken advantage after the judgment against 
her. All of the objections made by defendant to the peti- 
tion in the suit against Mary A. Henry, are such as only 
she could have complained of, if she had appeared and de- 
fended the action. If the court had jurisdiction of the 
subject matter of the suit, the proceedings and the judg- 
ment thereon stand upon the same ground as the proceed- 
ings and judgment in a suit between individuals. There 
is no principle which requires the application of different 
rules to test the validity of a judgment in a cause between 
the State and an individual from those which apply to a 
judgment rendered in a suit between individuals. The 
same presumptions in favor of the judgment are indulged 
in the one case as in the other. Although a statement 
may be defective, yet, if it appear after the verdict, that it 
could not have been given, or that a judgment could not 
have been rendered without proof of the matter omitted, 
the defect will be cured by the statute. State ex rel. v. The 
County Court of Sullivan Co., 51 Mo. 522. “It is true if 
the record is radically defective—if it shows that there was 
no obligation, no legal indebtedness, as that judgment was 
rendered upon a nudum pactum, it isa substantial error. 
But the mere omission to set out a fact, as the considera- 
tion, or the whole of the consideration, on account of which 
omission a demurrer could have been maintained or any 
fact that must have been found by a jury, is cured 
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by the verdict.” Kercheval v. King, 44 Mo. 404. This 
is the doctrine held where there is a direct proceed- 
ing to reverse the judgment, and it applies with much 
greater force when a collateral attack is made upon a judg- 
ment of a court of general jurisdiction. A judgment may 
be reversed upon appeal or writ of error, for reasons which 
would be of no force in an attack upon the judgment in a 
collateral proceeding. 

Appellant’s counsel contends that the circuit court had 
no jurisdiction of the cause of the State ex rel. v. Henry. 
8, ——— i jurisdic. Circuit courts have “exclusive original ju- 
court. risdiction in all civil cases not otherwise 
provided for,” &e. Art. 6,§ 22,Coust. By section 183 of 
the act of 1872, the county courts of the several counties 
had original jurisdiction in all suits to enforce the lien 
created by that act for taxes due and charged upon real 
estate. The sections of that act as published, beginning 
with the 56th, each has two numbers, as follows: Sec. 56 
[55]; 57 [56]. The act of 1877 repeals section 184, and 
continues in force all provisions of sections 178, 179, 180, 
181 and 182, not inconsistent therewith. The double num- 
bering of the sections of the act 1872, was the work of the 
publisher; and the numbers within brackets were not in 
the act as enrolled, and the reference to the sections by 
numbers in the act of 1877, isto the sections as numbered 
in the original. Section 183 of the act of 1872, was ex- 
pressly repealed by the act of 1877, and that is the section 
which prescribed the proceeding in the county court to 





obtain a judgment against delinquent lands. Counsel for 
appellant bases his argument on this point upon the erro- 
neous assumption that the numbers of the sections of the 
act of 1872, within backets, are those referred to in the act 
of 1877. Section 183 of the act of 1872, which conferred 
original jurisdiction upon the county court in suits com- 
menced and prosecuted to enforce the lien created by that 
act for taxes due, was repealed by section 20 of the act of 
1877, which expressly repealed * all acts and parts of acts 
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inconsistent” therewith. A reasonable construction of the 
act of 1877, in connection with the constitutional provi- 
sion before juoted, leaves no doubt of the jurisdiction of 
the circuit court to hear and determine suits for back 
taxes. 

Appellant contends that upon the face of the petition 

in the suit against Mary A. Henry, it appeared that a por- 
- juag- tion of the taxes sued for and embraced 
mcily acailabic, in the judgment, were barred by the stat- 
eee ute of limitations, and that the judgment 
is, therefore, void. It was for Mary A. Henry, the de- 
fendant in that suit, to make that defense there, but neither 
she nor any one else can make it in this collateral proceed- 
ing. We do not determine whether the statute of limita- 
tions van be pleaded against the State for back taxes or 
not. That question is not necessarily before us, and what 
might be said on that subject in this case would be but 
obiter dicta. It is sufficient here to say, that whether it 
would be a defense or not against claims of the State for 
back taxes, this defendant cannot avail himself of that 
defense. He is not sued for back taxes. 

It is further insisted that in proceedings to enforce the 
collection of taxes, there are no presumptions in favor of 
- presump- the validity of the proceedings or the power 

nin's troeeet, Of the officer. Many cases are recited from 
_ our reports to support that proposition, but 
they were either cases in which the collector or other offi- 
cer, Without a judgment of any court, was authorized to 
sell land for taxes due and unpaid, or in which the judg- 
ment under which the sale was made, was rendered by a 
court exercising a special and limited, and not a general 
jurisdiction. In Layroue v. Rains, 48 Mo. 538, cited and 
relied upon by counsel for appellant, the court said, Wag- 
ner J.: “ The proposition may be laid down as undoubted, 
that the advertisement in the time and manner prescribed 
by law is a prerequisite to the validity of a tax title, and 


this principle is not altered by the provision in our law re- 
22-69 


4 


























‘SUPREME COURT OF MISSOURI, 


Wellshear v. Kelley. 


quiring judgment tu be entered up in the county court. Be- 
fore the adoption of the present law, the officer derived his 
power to sell in part, from the advertisement. Now the 
court obtains its authority to proceed in part from the 
same source. Power is conferred upon the court to be 
exercised on certain defined and limited contingencies; and 
these contingencies must have happened and the conditions 
on which it can act, must have been performed before its 
act can be valid. Its authority does not attach until the 
law has been pursued and complied with. The notice is 
the indispensable prerequisite, and without it the court has 
no jurisdiction in the premises.” In Abbott rv. Doling, 49 
Mo. 304, Adams, J., said: “A sale by a collector for taxes 
cannot be assimilated to a sale by a sheriff under judicial 
process, issued by a competent court. The sheriff’s pro- 
ceedings are subject to the supervision of the court, and 
the court, whose process he abuses, is the proper tribunal 
to apply the remedy. The purchaser, under a judicial sale, 
looks to the judgment, execution, levy and sheriff’s deed. 
If they are right all other questions are between the parties 
to the judgment and the sheriff.” 

The court did not err in rendering a judgment at the 
6. ——: practice. first term. The statute expressly provides 
that the first shall be the trial term. 

The notice to Mary A. Henry was suflicient to sustain 
the judgment rendered in that case, when brought in ques- 
7. ——: process. tion, as here, collaterally. Freeman v. Thomp- 
son, 53 Mo. 183; Kane v. McCown, 55 Mo. 181. What 
might have been held as to the sufficiency of the notice if 
she had taken proper steps to bring the question here by 
appeal or writ of error, it is unnecessary to determine. 

The position that the act of 1877 is retrospective in 
its operation, and, therefore, unconstitutional, we think 
s pack tax act, UNtenable. It simply provides a different 
constiTUTIONAL. remedy from that.which the State, at the 
date of its approval, had for the collection of back taxes, 
and of the right of the Legislature to change the remedy 
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in such a case as this there can be no doubt. Cooley’s 
Const. Lim., 361; Porter v. Marriner, 50 Mo. 367. Judge 
Cooley says: “As a gene ral rule, every State has complete 
| control over the remedies which it offers to suitors in its 
courts. It may abolish one class of courts and create an- 
other. It may give a new and additional remedy for ‘a 
right already in existence. And it may abolish old rem- 
edies and substitute new.” 
The neglect of the sheriff to sell the land by its smallest 
legal subdivisions, did not invalidate the sale. Hicks pv. 
y. execution sate Perry, 7 Mo. 346; Rector v. Hartt, 8 Mo. 448. 
° FOR TAXES: eject- . f 
ment Mary A. Henry, on motion, might have set 
it aside for the failure of the sheriff to comply with the 
direction of the statute. But the defendant here is in no 
position to assail it on that ground. It was a personal 
privilege of Mary A. Henry, and as she did not complain 
of the sheriff’s action then, it is now too late even for her 
to be heard on the subject. 
) Many other points are made in the brief of appellant’s 
counsel, which we do not deem it important to notice, be- 
lieving that all of them worthy of serious consideration 
have been adverted to. All concurring, the judgment is 
affirmed. 





AFFIRMED. 





Dunnam, Plaintiff in Error, v. WiLrone. 


1. A Sheriff’s Return upon an alias summons showed that service 
had been made by delivering a true copy of the writ and petition to 
P. H.S., “and also an alias summyns to C. O, J., he being next and 
last served.”’ Held, that the return was informal in not stating that 
it was a copy of the writ which was served on C, O. J., but upon the 
whole return it was certain toa common intent that it was a copy. 





2. : JupGMeNt. A recital in a judgment that the defendants 
were legally served with process cuts off all inquiry in a collateral 
proceeding as to the legality of the service. 
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: AMENDMENT. The validity of a judgment by default being 
collaterally called in question on the ground that the sheriff’s return 
failed to show proper service of the summons, after the submission 
of the collateral cause, but before its decision, by leave of court, the 
sheriff amended his return so as to show a good service. Held, 
that this amendment was conclusive. 


4. Judgment not Collaterally Assailable. A sheriff having sold 
land in partition, took notes for the purchase money payable to 
himself, or his successor in office. Without any order of court au- 
thorizing him so to do, his successor took possession of the notes 
and brought suit upon them, obtained a judgment for the enforce- 
ment of a vendor's lien, and subsequently caused the land to be sold 
under the judgment. In ejectment for the land brought by the 
purchaser at this sale; //eld, that the right of the successor to 
bring the suit and procure the judgment could not be collaterally 
called in question by the parties to the partition suit, or by any one 
claiming under them, with notice of the vendor's lien suit. 





Error to Pettis Circuit Court.—Hon. Wma. T. Woon, Judge. 
Geo. P. B. Jackson for plaintiff in error. 


Philips & Vest and Houston & Bothwell for defendant in 
error. 


Hoven, J.—This was an action of ejectment. The 
land sued for was sold in partition, to Chas. O. Jones, who 
gave his notes for the purchase money, with Peter I. Stone, 
as security, payable to Wesley McClure, sheriff of Pettis 
county, or his successor in office. H. J. McCormick, his 
successor in office, brought suit on said notes, against said 
Stone and Jones, alleging that said notes represented the 
purchase money of the land in suit, that a vendor’s lien 
existed in his favor therefor, and asking for the enforce- 
ment of said lien. Judgment, by default, was rendered 
for the enforcement of a vendor’s lien, and, by virtue of a 
special execution, issued thereunder, the land in contro- 
versy, was sold to the plaintiff, Dunham, to whom the 
sheriff executed a deed conveying “all the right, title, in- 
terest, claim, estate“and property of them, the said C. O. 
Jones and P. H. Stone, of, in and to the above mentioned 
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and described property that I might sell as sheriff as afore- 
said, by virtue of the aforesaid execution and advertise- 
ment.” This deed was properly acknowledged May 4th, 
1866, and recorded May 7th, 1866. It is agreed that it 
does not anywhere appear of record that the court ever 
ordered H. J. McCormick to institute suit for the collection 
of the notes, or to enforce a vendor’s lien, or that it ever 
ordered Sheriff McClure to transfer said notes, or any of 
them, to his successor in office. The return of service of 
process, made by the sheriff in the suit brought by MeCor- 
mick, is as follows: “Ido hereby certify that I executed 
the within petition and alias writ of summons by deliver- 
ing a true copy of the same to Peter H. Stone, and also an 
alias summons to Charles O. Joues, he being next and last 
served. Allin Pettis county, Missouri, January 30th, 1864. 
J. Hubbard, sheriff Pettis county, by J. Montgomery, dep- 
uty sheriff” The title is conceded to have been in the 
parties to this partition suit, and the only question is, 
whether, under the foregoing proceedings to enforce a ven- 
dor’s lien, said title was acquired by the plaintiff. It is 
contended, by the defendant, that C. O. Jones was not 
legally served with process; that the court, therefore, ac- 
quired no jurisdiction over him, and, as he did not appear 
to the action, the judgment against him was a nullity. 

The return is informal in not stating that a copy of 
the alias writ of summons was delivered to the defendant, 
\ suempr’s ne. VOnes. The return shows that Jones was 
— personally served with an “ alias summons,” 
and as the statutory reason for serving him with the sum- 
mons alone, without the petition, is found in the language 
of the return that he was “ next and last served,” it is 
rendered certain to a common intent that the writ deliv- 
ered to Jones was a counterpart of the one delivered to 
Stone. It is impossible, therefore, that Jones could have 
been served with an alias summons in that case, without 
having been served with a copy, as the original was re- 
turned. 
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Besides, it is recited in the judgment that both de- 
fendants were legally served, and such recital is conclusive 
e - juag- Upon the parties in a collateral proceeding. 
—— Freeman on Judgs., § 130, and cases cited; 
Rumfelt v. O Brien, 57 Mo. 570. 

Moreover, after the submission of this cause, and be- 
fore its decision, the court permitted the officer so to amend | 
8 ameng. LIS return as to show a service, which is un- 
anges. questionably good, and though the amend- / 
ment was objected to by the defendant, he did not appeal 
from that ruling of the court, and the amendment, so 
made, is, therefore, conclusive, as to the question of juris- 14 
diction over the defendant, Jones. 

It is also contended that McCormick had no right to 
bring suit on the notes; that the sale in partition having 
4. suvemext nor been made by Sheriff McClure, in the ab- 
COLLATERALLY As- z : 
SAILABLE. sence of an order transferring the business 
to his successor in office, he, alone, had authority to collect 
the notes and make a deed to the purchaser. The judg- 
ment of the court, on this question, is not open to collat- 
eral attack; and its decree declaring and enforcing a 
vendor’s lien for the purchase money of the land in parti- 
tion, is equally conclusive. Having declared the lien, and 
proceeded to enforce it by a sale of the land, the whole 
title passed to the purchaser at such sale, and can never be 
asserted by the parties to the partition suit, who were rep- 
resented by the sheriff in the foreclosure suit, nor by any 
one claiming under them, having notice of such sale. This 
was expressly decided in the case of Winston v. Affalter, 
49 Mo. 263, and an examination of the transcript in that 
cause discloses the fact that the granting clause of the 
sherift’s deed, thus passed upon, is identical with that con- 
tained in the deed to the plaintiff in this suit. To those 
not having actual notice of such proceedings, the deed to 
Dunham affords constructive notice from the time it was 
recorded. We are of opinion, therefore, that the judg- 

















































ment of the circuit court should be reversed and the cause 
remanded. All coneur. 
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REVERSED. 


Tue Stare v. Miusaps ef al., Plaintiffs in Error. 


Atchison Probate Court: criminaL surispiction. The probate 
court of Atchison county has power to admit to bail and take recog- 
nizance from persons charged with crime. 

Variance between, Recognizance and Sci. Fa. A sci fa. is- 
sued upon a recogniz@™ce recited that the principal defendant stood 
charged with the crime of petit larceny. The recognizance stated 
the crime to be larceny. Held, that there was no substantial vari- 
ance, 

Identity of Persons: PRESUMPTION IN FAVOR OF COURT OF GENERAL 
JURISDICTION: DEMURRER. ‘The records of the circuit court showed 
that on the 8th day of October, 1875, Roach Millsaps was arrested 
on a charge of stealing certain property described in the warrant ; 
that on the 20th day of October, 1875, Pharris Millsaps, Jr,, as prin- 
cipal, with others as sureties, entered into a recognizance for the 
appearance of said Pharris Millsaps, Jr.,at tne next January term of 
the circuit court to answer to the charge of larceny; that at the 
January term Roach Millsaps was indicted for the larceny of the 
property described in the warrant, and that at a subsequent day of 
the same term a forfeiture was ordered of the recognizance of 
Pharris Millsaps, Jr. On appeal from ajudgment on a demurrer to 
a sci. fa. issued on the recognizance, Held, first, that this court would 
presume in favor of the acts of the circuit court that Roach Mill- 
saps and Pharris Millsaps, Jr., were one and the same person ; 
Second, but at any rate, since this was a matter of fact and not of 
law, a demurrer would not lie. 

Forfeiture of Recognizance. The cognizor in a bond condi- 
tioned for his appearance at the next term of the circuit court to a 
answer to an indictment then to be preferred, and not to depart 

from the court without leave, forfeits his bond if he fails to appear, 

or having appeared, departs without leave, whether an indictment 

is found against him or not. 


Appeal from Atehison Circuit Court. 
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Appeal from a judgment of forfeiture of a recogni- 
zance. 


John P. Lewis for appellants. 
J. L. Smith, Attorney-General, for the State. 


Suerwoop, C. J.—It is clear that the probate court of 
Atchison county (Laws 1872, p. 284, § 1), is a court of 
1. arcnisox’ Pro record, The judge or justice thereof in va- 
inal jurisdiction. cation, therefore had a right to issue the writ 
of habeus corpus and admit to bail; (1 Wag. Stat., §§ 1, 2, 
38, 39, 40,42, pp. 684, e¢ seq.) ; consequently the recogni- 
zance was a valid one. : 

That recognizance was entered into the 20th day 
of October, 1875, by Pharris Millsaps, Jr., as principal, and 
Pharris Millsaps, Sr., and Callaway Millsaps, as sureties, 
and was conditioned for the appearance of the principal at 
the next term of the Atchison circuit court, to be holden, 
&c., then and there “to answer an indictment to be pre- 
ferred to the grand jury against the said Pharris Mill- 
saps, Jr., for the crime of larceny, whereof he stands 
charged, and shall not depart the same without leave of 
court.” The judgment of the circuit court of Atchison 
county shows that, at the term of that court at which 
Pharris Millsaps, Jr., was required to appear, he and his 
sureties made default, whereupon a forfeiture was taken, 
and sci. fa. ordered to issue. The writ issued conforms to 
the judgment of forfeiture in the names of the cognizors ; 
and the offense charged in the sei. fa. is the same as that 
charged in the recognizance, the only difference being that 
the latter describes the offense as larceny, and the former 
as petit larceny. On demurrer to the sei. fa. it was objected 
that: Ist, It does not appear from the records in said case 
that Pharris Millsaps, Jr., was charged with any offense. 
2nd, It does not appear from the record that said Pharris 
Millsaps, Jr., was charged with the offense charged in the 
scire facias. 
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We have already sufficiently shown that there is 
no substantial variance between the recognizance and the 
>» vantance ne- 8¢é fa.; and by the former Pharris Millsaps, 
Tw REN Beco, Jr., admitted, and is, therefore, now estopped 
-_ to deny that he was charged with the crime 
of larceny. 

When a recognizance is taken, it becomes the duty of 
the committing magistrate, as well as the officer who admits 
a prisoner to bail on habeas corpus, to certify such recogni- 
zance, and deliver the same to the clerk of the court in 
which the offense is cognizable, ou or before the first day 
of the next term thereof. 2 Wag. Stat., § 36, p. 1092; 1 
Ib., § 42, p. 691. We will not presume that the probate 
judge failed in the duty enjoined on him by law, as above 
recited. If he made such return, then the recognizance 
forthwith became one of the records of the Atchison cir- 
cuit court, where, by law, it was made returnable, so that 
it is not true, in point of fact, that the records failed to 
show that Pharris Millsaps, Jr., was charged with the 
crime alleged in the sei. fa., as this fact is established by the 
recognizance, by the judgment of forfeiture, and the sci. fa. 
which issued thereon. 

It is, however, further urged and objected, that the 
records show that a person by the name of Roach Millsaps 
% IpENTITY OF was arrested on the 8th day of October, 1875, 


PERSONS: pre- 


symption fucnee, for stealing on the preceding day the prop- 


al ourisdiction: erty mentioned in the indictment, which was 


found January 21st, 1876, and also charges that Roach 
Millsaps stole that property on that day. The judgment 
of forfeiture which authorized the issuance of the sci. fa. 
was entered on the 26th day of January, 1876, five days 
after the indictment against Roach Millsaps was found. 
We may well conclude from these premises, since we are 
considering the acts of a court of general jurisdiction, that 
Roach Millsaps and Pharris Millsaps, Jr., were one and the 
same person, and known as well by one name as the other, 
and that he was arrested and committed by the name of 
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Roach Millsaps, bailed out by the name of Pharris Millsaps, 
Jr., and judgment of forfeiture taken and sei. fa. issued 
agaiust him by the latter name. If Roach Millsaps and 
Pharris Millsaps, Jr., were one and the same person, and 
he was as well known by one name as the other, then he 
could be indicted by one name as well as the other, and 
the instances are numerous of such method of procedure. 
3 Greenl. Ev., § 22, and cases cited. If Roach Millsaps and 
Pharris Millsaps, Jr., were one and the same person, then 
such person was properly indictable and bailable under 
either name, and as we are considering the acts of a court 
of general jurisdiction, in whose favor every reasonable 
presumption is to be indulged, (Huxley v. Harrold, 62 Mo. 
516;) we must presume that the Atchison circuit court 
acted in full accordance with law in entering a judgment 
of forfeiture and issuing a sci. fu. If, on the other hand, 
Roach Millsaps and Pharris Millsaps, Jr., were not the same 
person, then this was a matter of fact and not of law, and, 
therefore, could not be raised by demurrer. 

But, granting that the acts and doings of a court of 
general jurisdiction are to go for nothing; granting that 
4. vorrerrure oy 20 presumptions favorable to their validity 
RECOGNIZANCE. are to be indulged, still the fact remains as 
shown by the records, that Pharris Millsaps, Jr., entered 
into a recognizance for his appearance at the January term, 
1876, of the Atchison circuit court, and bound himself not 
to depart said court without leave, and that he did not 
comply with his recognizance in any of the particulars 
therein specified, so that it makes no difterence whether an 
indictment. was found against him or not, the conditions 
of his recognizance being broken, if he failed to appear, 
or if, having appeared, he departed the court without leave 
thereof. State v. Poston, 63 Mo. 521. We, therefore, hold 
that the judgment of the circuit court below, making the 
forfeiture absolute, should be affirmed. All concur. 





AFFIRMED. 
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Apams, Appellant, v. RAIGNER. 


Depositions. Where one of the parties to a suit was a party toa 
former suit, while the other claims title to the matter in controversy 
through the other party to the former suit, a deposition taken in 
the former suit upon sufficient notice, is admissible in evidence 
without being filed in the latter, and without other notice being 
given of its intended use, provided no surprise is worked. 


Appeal from Johnson Circuit Court.—Hon. F. P. Wrieut, 
Judge. 


This was an action of ejectment brought by Thomas 
Adams against John H. Raigner. At the trial, Raigner, 
to sustain the issues on his part, offered in evidence the 
deposition of W. P. Mayes, and the court permitted him to 
read it against the objection of plaintiff. This deposition 
was taken before the institution of the present suit, in an 
action of ejectment wherein Francis M. Morgan was 
plaintiff and the present plaintiff and one Shockley Adams 
were defendants, and the matter in controversy was the 
right to the possession of the tract in question in this case. 
The deposition was taken on sufficient notice, and after it 
was filed in the former suit an ineffectual motion was made 
to have it suppressed. Morgan recovered in that case, and 
subsequently conveyed to Crandall & Sinnett, and they to 
defendant, Raigner. Mayes was dead at the time of the 
trial of this cause. 


Elliott §& Jetmore for appellant, cited Starkie on Ev., 
(9 Am. Ed.)* 412; Tindall v. Johnson, 4 Mo. 113; Samuel 
v. Withers, 16 Mo. 532. 


C. FE. Moorman for respondent, cited Parsons v. Par- 
sons, 45 Mo. 265; Jaccard v. Anderson, 37 Mo. 91; Cabanne 
v. Walker, 31 Mo. 274; Norcross v. Hudson, 32 Mo. 227; 1 
Greenl. Ev., (11 Ed.) 553, 554; 3 Ib., 341, 342; Stephens’ 
Ev., p. 48; Gitt v. Watson, 18 Mo. 274. 
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Napton, J.—The only question presented in this case 
is, whether the deposition of Mayes was admissible. The 
decision of the circuit court on the matter of fact is not a 
subject of review. This deposition was taken in a case 
where the present plaintiff was defendant, and the plaintiff 
was one from whom the present defendant claims his title. 
If the deposition was reliable, there was an end of the 
ease. It was taken in a case where the plaintiff un- 
doubtedly had an opportunity of cross-examination. It is 

; true that in Saniuel v. Withers, 16 Mo. 532, it was said that 
the deposition should be filed in the case where it was pro- 
posed to use it, or notice should be given of its intended 
use, but in Cabanne v. Walker, 31 Mo. 285, this rule was not 
considered indispensable, and was thought to be merely 
intended to guard against surprise. That there was no 
surprise in the present case is obvious from the fact that 
five or. six witnesses were introduced to prove the bad 
character of the deponent for truth. The case of Parsons 
v. Parsons, 45 Mo. 265, seems to be conclusive on the point 
in this case, and if the deposition was credited, the title of 
the defendant was clear, and of this the judge below was 
the sole judge, no jury being asked for. Judgment af- 


firmed. 
AFFIRMED. 


Dopp et al., Appellants, v. THomas. 


Sheriffs, &c., in St. Louis: tNDEMNIFYING BOND: RELEASE FROM LIA- 
BILITY FOR FALSE LEVY! CONSTITUTIONAL LAW: REPLEVIN. The act 
of March 3rd, 1855, in relation to the sheriff, marshal and constables, 
of the county of St. Louis, (Acts 1855, p. 464,) provides that where 
any such officer shall levy any attachment or execution upon per- 
sonal property, and any person other than the defendant in the 
suit shall claim the property and notify the officer in writing of his 
claim, the officer may take from the plaintiff in the writ a sufficient 
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bond of indemnity for the benefit of the claimant, and may refuse 
to execute the writ until such bond is given; and if he does take 
such bond, then he shall not be liable to such claimant for any dam- 
ages resulting from the levy. Held, that any claimant who gives 
the notice provided for by tie act tacitly agrees that if the officer 
will take the bond, he will release him from personal liability, pro- 
vided the bond be a good and sufficient one, and cannot, therefore, 
complain of the act as being unconstitutional in depriving him of a 
right of action against the officer. J/eld, also, that the act is not 
repealed by Wag. Stat., 2 6, p. 897. 

The fact that a bond has been taken as provided by the act upon 
notice of claim, is a bar to an action of replevin by the claimant 
against the sheriff for the property. 


Appeal from St. Louis Court of Appeals. 
Edmund T. Allen for appellants. 


Feliz G. Fox for respondent. 


Henry, J.—This is a proceeding for the recovery of 
specific personal property, commenced the 20th day of 
September, 1875. The defendant, then sheriff of St. Louis 
county, levied upon the property by virtue of an attach- 
ment issued from the office of the clerk of the circuit court 
of St. Louis county, on the 14th day of September, 1875, 
against the property of one J. T. Crenshaw, in an attach- 
ment suit instituted against him by W. E. Shryock et al. 
and the plaintiff herein, after said levy, to-wit: on the 17th 
day of September, 1875, gave this defendant notice of their 
claim to said property according to the provisions of an act 
of the General Assembly of this State, entitled “An act 
concerning the duties of sheriff and marshal in the county 
of St. Louis, in relation to the levy and sale of such prop- 
erty under execution or attachment, as may be claimed by 
third persons,” which was approved March 8rd, 1855. On 
receiving this notice, this defendant, in pursuance of the 
provisions of said act, demanded of said plaintifts in the 
attachment suit, Shryock e¢ al., a bond of indemnity with 
good and sufficient securities, which was executed and 
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accepted by this defendant. While said property was so 
in his possession, and after said bond was executed and 
accepted by this defendant, this suit for the recovery of 
said attached property was instituted by the plaintiffs. 
The plaintiffs filed a demurrer to the answer, containing 
in substance the foregoing facts, which was, by the court, 
overruled, and a judgment was rendered in favor of de- 
fendant, on proper inquiry, for $733.45, from which 
plaintiffs duly prosecuted their appeal te the St. Louis court 
of appeals, where the judgment was affirmed, and from 
that judgment they have appealed to this court. ‘ 

The only question presented for determination is with 
respect to the validity of the act of 1855, relied upon by 
the defendant. That act is as follows: 

Section 1. When any sheriff, marshal, constable or 
other duly authorized officer, shall levy any execution or 
attachment on any personal property, and any person other 
than the defendant in such execution or attachment shall 
claim such property, or any interest therein, such officer 
may demand of the plaintiff, or his agent, in such execu- 
tion or attachment, a sufficient indemnification bond, with 
at least two good and sufficient securities, to be approved 
of by such officer, and may refuse to execute such execution 
or attachment until such indemnification bond be given. 

Sec. 2. Such bond shall be made payable to the State 
of Missouri, conditioned that such plaintiff will pay to 
such claimant all damages that he, the said claimant, may 
sustain in consequence of such levy, and in consequence of 
any sale which may be made under or by virtue of such 
execution or attachment, and the officer taking such bond 
shall return the same with such execution or attachment. 

Sec. 3. No claim made to any personal property 
levied on as aforesaid, shall be valid or lawful as against 
such officer unless such claimant, or his agent, shall set 
forth his claim in writing, veritied by the affidavit of such 
claimant, or his agent, describing the property claimed 
and stating his interest therein, and whether it is in the 
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whole or only part thereof, and stating, also, that he is in 
good faith the lawful owner of the interest claimed by 
him in said property; that the defendant in such execu- 
tion or attachment has no right or title, directly or indi- 
rectly, in said property claimed by said claimant, and that 
such claim is not made in collusion with said defendant for 
the purpose of vexing, hindering or delaying the plaintiff 
in obtaining his just rights. 

Sec. 4. If the claimant shall be injured or damaged 
in consequence of any levy or sale under or by virtue of 
such execution or attachment, and shall, in good faith, be 
the owner of the interest claimed by him in the property 
Jevied on or sold as aforesaid, he, the said clairnant, shall 
bring a civil action on such bond, in the name of the State, 
to his own use, against such plaintiff and his sureties, or 
any or either of them, in the usual manner of bringing 
actions on penal bonds, or may proceed thereon by motion 
in open court, first giving to the parties proceeded against 
in said bond twenty days notice of such motion. 

Sec. 5. When said sheriff, or other officer aforesaid, 
shall take an indemnification bond as aforesaid, with good 
and sufficient security, he shall not be liable to such claim- 
ant for any damages or injury sustained by such claimant 
in consequence of such levy or sale under or by virtue of 
such execution or attachment. 

Sec. 6. If the security in such indemnification bond 
shall be adjudged insufficient, such sheriff, or other officer 
aforesaid, and his securities, shall be liable to all parties in- 
jured, in the same manner and to the same extent as if no 
such indemnification bond had ever been given, unless an | 
additional indemnification bond be given, and approved of 
by the court, or judge thereof, as hereinafter provided. 

Sec. 7. Provides that objections to the bond may be 
made in writing within the first six days after the return 
day of the execution or attachment. 

Sec. 8. Provides if objections are overruled, bond 
and security shall be deemed sufficient “so far as the lia- 
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bility of such sheriff or other officer is concerned ;” but 
if adjudged insufficient, the court may order an additional 
bond to be given, and when such bond is given and ap- 
proved by the court, such sheriff, or other officer afore- 
suid, shall be entitled to the protection of this act, the same 
as if he had taken good and sufficient indemnification 
bond. 

Sec. 9. If such indemnification bond shall not be 
given within the time fixed by the court, then, and in that 
case, the officer levying or selling shall not be protected 
under this act, but the court may, in its discretion, order 
the said sheriff, or other officer aforesaid, not to pay over 
to the plaintiff any money made, acquired, received or ob- 
tained under or by virtue of any such levy or sale, until 
such additional bond be given and approved by such court 
or judge. 

This statute was passed upon by this court in Bradley 
v. Halloway, 28 Mo. 150; St. Louis, Alton & Chicago R. R. 
Co. v. Castello, 30 Mo. 124, and The State to use of Goldsall 
v. Watson, 30 Mo. 122, and had been in existence nearly 
twenty years when this cause was tried. Its constitution- 
ality has not before been questioned. The opinion in the 
first case was delivered by Richardson, J., and in the others 
by Naptrox, J. Messrs. Cline & Jamison were attorneys 
against the officer in the State to use, #e., v. Watson; Mr. 
G. P. Strong in St. Louis, Alton & Chicago R. R. Co. v. 
Castello, and W. V. W. Bay in Bradley v. Halloway, yet it 
neither occurred to the eminent judges who delivered 
those opinions nor their associates, nor the able counsel 
who appeared against the officers in those cases, that there 
was any provision of the act in conflict with the consti- 
tution, State or Federal. It is contended by counsel for 
appellants that the act, as construed in the cases above re- 
ferred to, “is subversive of the fundamental principles of 
free government ;” that it is in conflict with section 7, ar- 
ticle 8, of the constitution in force in 1855, to the effect 
that “courts of justice ought to be open to every person, 
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and a certain remedy afforded for every injury to person, 
property or character,” and section 8 providing “ that the 
trial by jury shall remain inviolate;” that it “ violates the 
vital element of civil liberty, which requires that every 
officer shall be personally answerable to the affected person 
for the legality of the act he executes;” that it was re- 
pealed by Wag. Stat., § 6, p. 897; that it was repealed by 
sec. 20, art. 2, of the constitution of 1875, which provides 
‘‘that no private property can be taken for private uses 
with or without compensation, unless by the consent of the 
owner;” and also that it is in conflict with the 14th amend- 
ment to the constitution of the United States, which for- 
bids any State from making or enforcing “ any laws which 
shall * * deprive any person of life, liberty or 
property, without due process of law, (or denying) to any 
person within its jurisdiction the equal protection of the 
law.” 

We have thus stated specifically, the points relied upon 
by counsel for appellants, not that we propose to discuss 
them at length, but that it may not be supposed that they 
have been overlooked. The statute does not compel the 
claimant of property, seized by an officer under attachment 
or execution, to notify the officer of his claim, but that he 
may, and if he do, that the officer shall take the bond of 
the plaintiff in the suit in which the execution or attach- 
ment was issued, with two or more good and sufficient 
securities, and that the claimant shall then have his suit 
upon the bond, and the officer be exempt from liability if 
the bond be sufficient. The officer is personally liable, and 
so continues, until the claimant gives him notice of his 
claim. By giving that notice he tacitly agrees that, if the 
ofticer will take the bond, as required by the act, he will 
release him from personal liability, provided the bond be 
a good and sufficient one. ‘The officer might have declined 
to execute the attachment, if, after demand of a bond, the 
plaintitt in the attachment suit had failed or refused to 
give it. It was taken on the suggestion of plaintiffs herein, 
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who are not only presumed to have known the law, but 
from the fact that they gave the sheriff notice of their 
claim in pursuance of the act, it may reasonably be inferred 
that they were actually acquainted with its provisions, and 
agreed to accept the remedy furnished by the act. Plaint- 
iffs might have had their action against the sheriff, but 
they voluntarily released him in consideration of his hav- 
ing taken the bond of indemnity, thereby affording them 
a remedy for the same injury, against at least those other 
parties. The act does not close the courts of justice 
aguinst the claimant, or deny him a certain remedy, or 
work a denial or delay of justice to him. 

Many cases have been cited to sustain the position that 
no waiver of a constitutional right in property, or toa 
trial by jury, can be implied by making a claim to property 
under the third section of the act, but we have failed to 
perceive their applicability here. Every one who owns 
property, in this country, has a constitutional guaranty of 
his right thereto, but that right may be waived and relin- 
quished by many acts other than a conveyance of the title 
by the owner. Familiar instances will readily suggest 
themselves. In the opinion of the court of appeals, deliv- 
ered in this case, the questions involved were fully discussed, 
and being fully satisfied with the argument of that court 
and its conclusions, the judgment is affirmed. All con- 


curring. 
AFFIRMED. 
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FuLKERSON, Appellant, v. BROwNLEE. 


Adverse Possession: rrixncipAL AND surety. A sold a tract of land 
to B, from whom it passed by mesne conveyances to the defendant, 
who took possession. The sale to B was on credit, B giving his 
bond for the purehase money with plaintiff as surety. Plaintiff 
being compelled to pay the bond, took a conveyance of the land 
from A,and brought this suit to recover possession. Defendant 
relied on the statute of limitations, Held, that the possession of B, 
and of the defendant under him, was subordinate to the rights of 
A, and in the absence of evidence to show that it ever assumed a 
hostile character,the statute never commenced to run. Plaintiff was, 
therefore, entitled to recover; but upon refunding to the plaintiff 
the amount of the purchase money, defendant could retain the 
land. 


Appeal from Johnson Circuit Court.—Hon. F. P. Wrieut, 
Judge. 


S. S. Sparks for appellant. 
John J. Cockrell tor respondent. 


Hoven, J.—This was an action of ejectment instituted 
September 14th, 1874. On the 4th day of February, 1856, 
the county of Johnson sold the land in controversy as 
swamp land, on a credit of twelve months, to J. V. Cock- 
rell, who executed a bond therefor, with the plaintiff as 
surety. On December 16th, 1858, Cockrell conveyed said 
land to one Carley, from whom, through sundry mesne con- 
veyances, and a conveyance to himself dated May 9th, 
1870, the defendant claims title. Cockrell made default 
in the payment of his bond. On the 22nd day of February, 
1871, the plaintiff, as surety for said Cockrell, with knowl- 
edge of the defendant’s purchase and possession, paid to 
the county of Johnson the purchase money and interest, 
and received from the county a deed to the land sued for. 
The defendant relied upon the statute of limitations. 
There was testimony tending to show that prior to the 
payment by plaintiff of the bond on which he was surety, 
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he notified the defendant that the purchase money had not 
been paid, and requested him to pay the same and relieve 
plaintiff of his liability as surety, which defendant refused 
todo. The circuit court held that the plaintiff was barred 
by the statute, and could not, therefore, recover. 

The purchase money never having been paid by Cock- 
rell, he and all the grantees under him, including the de- 
fendant, took and held possession of the land sued for, in 
subordination to the right of the county, and we tind noth- 
ing in the record which will warrant us in holding that 
such possession ever assumed a hostile or adverse character. 
Hamilton v. Boggess, 63 Mo. 233; Budd v. Collins, ante, 
p.- 129. After detault in the payment of the purchase 
money, and refusal to pay, the county could have main- 
tained ejectment. Gibbs v. Sullens, 48 Mo. 237; Glas- 
cock v. Robards, 14 Mo. 350; Wright v. Moore, 21 Wend. 
230; Powers v. Ingraham, 3 Barb. 576; Pierce v. Tuttle, 53 
Barb. 155. The county having transferred the legal title 
to the plaintiff, on the payment of the purchase money by 
him as surety, it would seem that his right should be equal 
to that of the county. Furnald v. Bank, 44 Mo. 336. We 
are of opinion, therefore, that the plaintiff can recover in 
ejectment, unless the defendant refunds to him the purchase 
money so paid. Vide, Ellsworth v. Lockwood, 42 N. Y. 89. 
All concur. Judgment reversed and cause remanded. 

REVERSED. 


Tue Town or CAMERON V. STEPHENSON, Appellant. 


1. Municipal Taxation: ExTreNsION of TOWN LIMITS: TOWN PLATS. 
Where the owner of land adjacent to an incorporated town subdi- 
vides it into lots and blocks, and files a plat of the subdivision in 
the recorder’s office of the county, under section 8, page 248, Gen- 
eral Statutes 1865, the fee of such portions as are designed for streets 
and other public uses becomes vested in the town, but the addition 
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does not become incorporated into the town so as to make the land 
liable to taxation for town purposes. 


2. Estoppel against Disputing Illegal Taxation. Payment of 
town taxes fora period of five years by the owners of land not 
legally liable to such taxation, submission for a like period to the 
exercise of jurisdiction by the town authorities in other matters, 
and participation in an election at which a subscription toa railroad 
company was voted by the town, in payment of which bonds were 
subsequently issued, are not sufficient by themselves to estop such 
persons from disputing the legality of such taxation. 


Appeal from Clinton Circuit Court.—Hon. Gro. W. Dunn, 
Judge. 


At the November term of the county court of Clinton 
county, Stephenson filed his objections to the rendition of 
judgment by said court against a certain lot owned by him 
alleged to be situate within the corporate limits of the town 
of Cameron, in said county, for taxes assessed against said 
lot by the corporate authorities of said town, alleging that 
said lot was not within the corporate limits of said town, 
and that said taxes were illegally assessed. The court 
sustained the objections, and refused to give judgment 
against the lot, and ordered that the same be stricken 
from the list returned by the collector as delinquent. On 
the application of the town of Cameron, an appeal was 
granted it to the circuit court. On the hearing in the cir- 
cuit court, the cause was submitted on the following agreed 
statement of facts: 

First, That prior to the 4th day of March, 1867, there 
was a village or town called “Cameron,” situated upon 
the following land in Clinton county, to-wit: The north- 
west quarter and the west half of the northeast quarter of 
section 23, in township 57, of range 30. 

Second, Thaton the 7th day of March, 1867, the county 
court of Clinton county, by its order of record, declared 
said town of Cameron to be incorporated within the metes 
and bounds included within the said land above described, 
which order was made by virtue of and in pursuance fo 
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section 1, chapter 41, General Statutes 1865, and by virtue 
of this order said town was duly incorporated within said 
metes and bounds by and under the name of “the inhabi- 
tants of the town ot Cameron.” 

Third, That at the time said town was incorporated 
there were, and still are, less than 2,500 inhabitants therein, 
and there has, ever since said order of incorporation, been 
in office, in said town, a board of trustees consisting of five 
members, who have exercised in said metes and bounds the 
powers and duties conferred upon them by section 7, chap- 
ter 41, General Statutes 1865. 

Fourth, That on the 15th day of August, 1868, Hunt 
and Godfrey became the owners of the following land in 
Clinton county, adjoining said town, to-wit: the northeast 
quarter and the northwest quarter of the southeast quar- 
ter of section 22, township 57, of range 30, and on or 
about the Ist day of July, 1868, laid out all of their said 
tract of land into town lots, blocks, streets and alleys, and 
caused to be made out an accurate plat thereof in pursu- 
ance of chapter 44, General Statutes 1865, and duly ac- 
knowledged and deposited said plat in the office of the 
recorder of Clinton county, as directed in said chapter, 
which said plat is herewith filed and made a part of this 
agreed statement. 

Fifth, That after said land was so laid out, during the 
year 1868 and 1869, Hunt and Godfrey sold to various 
persons about one-fourth of the lots so laid out in said ad- 
dition, which said lots were improved by the respective 
owners thereof—building houses and residences thereon, 
who became residents and inhabitants of and in said tract 
of land so laid out as an addition as aforesaid, and that 
there are now, and have been ever since 186%, about fifty 
resident taxpayers in said addition, including the defend- 
ant, Stephenson, who owns lot 2 in block 78 in said addi- 
tion. 

Sixth, That the said corporation of the inhabitants of 
the town of Cameron have, through their board of trus- 
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tees, officers and agents, in pursuance of the ordinances of 
said town of Cameron now in force imposed, levied and 
collected taxes on all of said inhabitants of said addition, 
and on all property holders in respect to the lands and lots 
owned in said addition from the year 1869 to the year 1874, 
which taxes have been paid by said inhabitants and prop- 
erty holders for the benefit of said town. And all of the 
said inhabitants of said addition so laid out by Hunt and 
Godfrey have exercised the right and privilege and voted for 
trustees for and in said town ever since the year 1869. 
But none of the inhabitants of said addition have ever, at 
any time, petitioned the county court of Clinton county 
to be incorporated, nor has the county court ever made 
any order declaring the said addition, or any part thereof, 
to be incorporated, nor has said county court ever made 
any order to incorporate said addition, or said town of 
Cameron, except the aforesaid order made on the 4th day 
of March, 1867, hereto attached. 

Seventh, That the Legislature of this State has never 
passed any special law to incorporate said town or said 
addition thereto. 

Eighth, That at the time of laying out said addition 
and filing said plat, Hunt and Godfrey were the sole own- 
ers of the lots and blocks therein, and no person at that 
time resided within the limits of said addition. 

Ninth, That Hunt and Godfrey were also the owners 
of a large number of lots and blocks in the town of Cam- 
eron as incorporated by the order of the county court; 
that in all plats of said town made by them for the purpose 
of advertising their lots for sale, the said town and addi- 
tion are described and platted as one town, and in no deed 
made by them are the lots described as being in an addi- 
tion to the town of Cameron. 

Tenth, That the deed made to the defendant by Hunt 
and Godfrey, describes the lot sold to him as lot 2, in 
block 78, in the town of Cameron. 

Eleventh, That Hunt and Godfrey, from the time of 
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filing said plat up to and including the year 1874, paid all 
municipal taxes levied by the corporate authorities of said 
town without protest or objection, but they all now pro- 
test against the payment of any taxes to said corporation. 

Twelfth, That the inhabitants of said addition up to 
and including the year 1874, paid such taxes without pro- 
test or objection. 

Thirteenth, That the inhabitants of said addition have 
participated in all the municipal elections held in said town 
including the election subscribing $50,000 to the capital 
stock of the Chicago & Southwestern Railway Company. 

Fourteenth, That bonds for the stock voted at said 
election have been issued by the corporate authorities of 
said town, and have been sold and transferred to innocent 
purchasers; that judgments have been obtained against 
said town on a part of the bonds so issued, and are now 
unsatisfied and in full force. 

Fifteenth, That the corporate authorities of the town, 
ever since the filing of said plat, have exercised jurisdic- 
tion over said addition and the inhabitants thereof, the 
same in all respects as over that part of the town included 
in the limits incorporated by the order of the county court. 

The court held the lot to be liable to city taxation, and 
accordingly reversed the judgment of the county court. 
Detendant, Stephenson, appealed. 


E. J. Thomas and Wm. Henry for appellaut. 


1. The fact that the inhabitants of the addition have 
tamely submitted to illegal taxation heretofore, will not 
estop them now from resisting such taxation or showing 
its illegality. Cruger v. Dougherty, 43 N. Y.107. 2. It is 
not true that section 8, page 248, General Statutes 1865, is 
in pari materia with chapter 41,page 239,the subjects treated 
of being entirely different. Thomas v. Mahan, 4 Me. 513. 
8. The filing of the plat of the addition did not ipso facto 
incorporate the addition or extend the corporate limits of 
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the town so as to include the addition. Supposing that 
said section 8 might be properly considered in pari materia 
with the statutes “ of the incorporation of towns,” then it 
is obvious that whatever effect it may have on this ques- 
tion is to be determined by the rules of construction that 
govern in the ascertaining the grant of franchises or dele- 
gated powers, for the power of taxation is inherent in the 
sovereign; but so far as it exists in a municipal corporation 
or elsewhere, it is by grant and is called a franchise. 
O’ Bryne v. Savannah, 41 Ga. 331; 2 Black. Com., 37; no 
franchise is granted except by express language or necessary 
implication. Blake vr. Winona R. R. Co., 19 Minn. 418. The 
authority is to be strictly construed and closely pursued. 
Sedgwick on Stat. & Const. Law, 466; Kniper v. Louis. 
ville, 7 Bush. 599; Blair v. Perpetual Ins. Co., 10 Mo. 559. 
4. Said section 8 does not have the effect to vest in the 
corporation of a town already incorporated the fee of the 
streets in a new addition to such town; Aayser v. Trustees 
of Bremen, 16 Mo. 88; Riley v. Rochester, 9 N. Y. 66; but 
if it did, this would not necessarily imply the power on the 
part of the corporation to make special assessments against 
the property in such addition for the improvement of the 
streets on which it abuts; and if it did, then the power 
to levy and collect taxes for general purposes of revenue 
would not be implied. Boston Seaman’s Friend Society v. 
Boston, 116 Mass. 181; State v. Newark, 35 N. J.157; Shee- 
han v. Good Samaritan Hospital, 50 Mo. 155; Broadway 
Baptist Church v. McAtee,8 Bush 508; First Pres. Church 
v. Fort Wayne, 36 Ind. 338; Lockwood v. St. Louis, 24 Mo. 
20; Garrett v. St. Louis, 25 Mo. 505; Pacific R. R. Co. v. 
Chrystal, 25 Mo. 544; Newby v. Platte Co., 25 Mo. 258. 


Thomas E. Turney for respondent. 


1. It is insisted that the mere filing of the plat of 
an addition to an incorporated town by the owner, makes 
it a part of the corporation and extends the jurisdiction of 
the corporate authorities over it. §§ 1, 2, 8, 7, 8, p. 248 
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Gen. Stat. 1865. 2. The fee of the streets and alleys in 
such addition are by the mere act of filing the plat vested 
in the corporation. The corporation is certainly liable if 
it fails to keep such streets and alleys in repairs, to parties 
injured by such neglect. If this is conceded, the corpora- 
tion must have the correlative right to tax for that purpose. 
Otherwise the inhabitants of the addition would enjoy the 
main benefits of a corporate existence without any of its 
burdens. 3. Hunt and Godfrey, who owned all the land 
when it was made by them an addition to the town of 
Cameron, intended by such act to make it a part of the 
corporation, and to give the corporate authorities jurisdic- 
tion over it as such. This is proved, Ist, by the fact that in 
all plats, advertisements and deeds, they describe the lots 
in the addition not as lots in an addition to the town of 
Cameron, but as lots in the town of Cameron; and, 2nd, 
by the fact that they have paid all taxes levied by the cor- 
poration up to and including the year 1874. If the consent 
of the corporation was necessary to make the addition a 
part of the corporation, that consent is shown abundantly 
in the agreed statement upon which the case was tried. 
4. The citizens are estopped by participating in the election 
to subscribe to the railroad company. 


SHErwoop, C. J.—It was held in Wells v. Weston, 22 
Mo. 384, that the Legislature could not authorize a munic- 
L wunicipan cox. IP#l corporation to tax, for its own local 
oe owe lin. Purposes, lands lying beyond the corporate 
its: town plats. limits. This ruling was afterwards approv- 
ingly cited in St. Charles v. Nolle, 51 Mo. 122. If the 
Legislature could not confer such authority as the above 
mentioned, then a fortiori, the mere assumption of such 
authority by the officials of the incorporated territory, 
could confer on their extra-territorial acts uo validity. 
Nor do we think the matter of such validity is at all bet- 
tered by reason of section 8 of the act respecting town and 
city plats, Gen. Stat., 248. The only ettect of that section, 
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as it seems to us, is, when the plat of an addition to a city 
or town is deposited with the recorder, to vest in such city 
or town, if incorporated, or if otherwise, in the county, 
the fee of such lands as are designed for public use, 7. e., 
for streets, &c., “und for the uses and purposes aforesaid, 
and none other;” and that the section in question has not 
the effect of incorporating such addition and making it 
part and parcel of the original incorporation. And the 
Legislature was evidently of the same opinion respecting 
the effect of section 8 aforesaid; for in 1871 an act was 
passed making special provision whereby the inhabitants 
of any addition to any incorporated town or village, not 
included within the metes and bounds of such incorpora- 
tion, might become a part of such incorporated town, &c., 
and entitled to all the privileges thereof. The ‘act, by its 
terms, took effect immediately. 2 Wag. Stat., § 1, 1314. 

Respecting the allegation that the inhabitants of the 
unincorporated portion of the town are estopped from re- 
2 estorpey Sisting the collection of the tax in question, 
No nitoat tes, 1t may be observed that the authorities are 
— not uniform with regard to the eftect pro- 
duced by the payment of illegal taxes, by those who were 
not properly assessed by a particular locality, or else were 
not assessable at all therein. The most of the authorities 
may be found collated in Cooley on Taxation, 573, et seq. 
The learned author remarks upon the point in hand, that 
“the duty to speak ought to be very imperative to make 
mere silence operate as an estoppel.” We do not care to 
enter on a lengthy discussion as to when, where and how 
parties may be properly held estopped to dispute the legal- 
ity of any disputed tax, since we do not see that sufficient 
ground for such discussion appears in the agreed statement 
of tacts. Judgment reversed and cause remanded. All 
concur except Norton, J., absent. 


REVERSED. 

















380 SUPREME COURT OF MISSOURI, 





Hanley v. The Life Association of America. 


Hantey v. Tue Lire Association oF America, Appellant. 





1. Life Insurance: wAIver OF RIGHT TO FORFEIT OR COMMUTE. If a 
life insurance company by its course of dealing with a policy holder 
leads him to believe that the strict terms of the policy touching the 
prompt payment of premiums, will not be insisted on, and he dies 
without having paid the premium, and before any forfeiture or 
commutation has been declared, the company cannot, afterwards, 
treat the policy as forfeited or commuted. 

2. Newly Discovered Evidence: xew rriat. If a party is aware 
that two or more persons know facts important to be proved by 
him, and goes to trial without calling them as witnesses, and after- 
wards discovers another person who could have testified to the same 
facts, he cannot have a new trial on the ground of newly discovered 
evidence. 


Appeal from St. Louis Court of Appeals. 


Suit by Eliza Hanley, widow of Wm. Hanley, de- 
ceased, on a policy of insurance in the defendant com- 
pany for $10,000, insuring the life of said Wm. Hanley for 
the term of fifty-twe years. The policy was issued Feb- 
ruary Ist, 1870, and deceased died November 17th, 1872. 
Deceased was secretary of the defendant company during 
this time. The policy contained the following clause: 
“Tf, after having received two or more annual premiums, 
the said assured shall fail to make payment of any other 
premium when due, or if he shall fail to pay the interest 
or any lien which may exist against this policy, and in 
either of such cases, this policy shall, by virtue of such 
failure to pay, become a paid-up policy for a sum equal 
only to as many fifty-second parts of the sum hereby in- 
sured as there shall have been annual premiums paid; such 
commuted policy being subject to all the conditions, liens 
and liabilities of this policy.” 

The company defended on the ground that the pre- 
mium due August Ist, 1872, had never been paid, in con- 
sequence of which, the policy had become commuted under 
this clause; and that plaintiff had received the full amount 
due as upon a commuted policy, and had given the com- 
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pany areceipt in full. To this plaintiff replied that defend- 
ant had. by its course of dealing with deceased, waived 
the benefit of this clause and precluded itself from taking 
advantage of it, and that the receipt had been given by 
her without any intention of discharging the company, 
and if it was a receipt in full she had been led to sign it 
in ignorance and by the misrepresentations of the officers 
of the company. 

The evidence given at the trial, tended to show that 
deceased had paid his premiums as follows: The first 
premium February 4th, 1870. The next premium was due 
the next August, and was paid the day before it became 
due. The next premium was due February Ist, 1871. He 
gave a note at two months for that. That note was paid 
April 29th, a day or two before it was due. The next 
premium was due Angust Ist, 1871. For this also he gave 
a note, which he paid December 5th, 1871. The next pre- 
mium was due February Ist, 1872, and was paid on that 
date. The next premium was due August Ist, 1872, and 
was not paid. There was evidence to show that after that 
date the proper ofticer of the company called upon deceased 
for payment, and told him he could give a note for the 
amount, but he declined, and when reminded that his policy 
would have to be reported as lapsed, he replied he was 
aware of the rules; that at another time when informed by 
the assistant secretary of the company that his policy bad 
been handed to him as lapsed, and asked if he wanted it 
marked otf just then, he said: “ Don’t mark it off just now.” 
That in point of fact it never was marked off until after 
his death; that Hanley had told plaintiff he did not con- 
sider the policy lapsed; that, however, the practice of 
marking off policies was a mere matter of convenience in 
bookkeeping ; that as soon as a renewal receipt for a pre- 
mium was transferred to the assistant secretary it was con- 
sidered by the company as canceled, and that fact was well 
known to Hanley as secretary of the company; and that 
the renewal receipt for the premium due August 1st, 1872, 
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on his policy was so transferred to the assistant secretary. 

The court instructed the jury as follows: 1. If the 
jury are satisfied from the evidence that it had not been 
the practice of the defendant to exact prompt payment of 
premiums when due; that it had allowed premiums to re- 
main several days or weeks after they became due, and 
then accepted payment of the same, these are facts from 
which the jury may find that the defendant waived a lit- 
eral compliance with the condition as to punctual payment. 
2. If the defendant gave to William Hanley credit on the 
payment of the last premium, or if they extended the time 
of such paymeut, and acted in such a manner in reference 
to the policy as to lead said Hanley to believe that he was 
still insured, this constitutes a waiver by the defendant of 
the condition of the policy as to prompt payment of the 
premium. There was a verdict and judgment tor plaintiff, 
and defendant appealed. 


Irwin Z. Smith for appellant. 


Pattison § Dooley for respondent. 





Henry, J.—There was evidence on the part of plaintiff 
that defendant waived prompt payment of the semi-annual 
| ureisurance: Premium due August Ist, 1872; that no for- 
waiver of right 'o feiture of the policy for non-payment thereof, 
—. was declared, nor any act of the company or 
entry on their books, treating the policy as a commuted 
policy, was done or made prior to Hanley’s death ; that 
when plaintiff executed the receipt in full of all demands 
on account of the policy, she did it in ignorance of her 
rights. It was also shown that on several occasions, when 
previous semi-annual payments became due, Hanley was 
indulged by the company and permitted to make the pay- 
ments after they became due, defendant having taken no 
step to declare the policy forfeited or commuted. If it 
was the intention of the company, rigidly to enforce 
against Hanley the provisions of the policy in regard to 
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the non-payment of the semi-annual premium due August 
1st, 1872, it was their duty, and fair dealing required them, 
to notify him of such purpose. They neither notitied him 
nor made any entry on their books or on the policy, then 
in their possession as collateral security for loans to Han- 
ley, that it had become and would be treated as a com- 
muted policy; and considering their conduct and course of 
dealing with respect to prior semi-annual premiums, it 
would be tolerating gross injustice to allow the defense 
relied upon. The instructions given by the court embodied 
these views, which are fully sustained by the authorities. 
Thompson v. St. Louis Mutual Life Ins. Co., 52 Mo. 469; 
Pelkington v. National Ins. Co., 55 Mo. 173; Bouton v. The 
American Matual Life Ins. Co., 25 Conn. 542; White v. 
Conn. Ins. Co., 120 Mass. 330; Meyer v. Knickerbocker Life 
Ins. Co., 51 How. 267; Illinois Fire Ins. Co. v. Stanton, 57 
Ill. 354. The provision in the policy was inserted for the 
benetit of the company, which could waive a strict com- 
pliance, as well by any other act indicating such an inten- 
tion, as by a formal, written instrument to that effect. 

The motion for a new trial on the ground of newly 
discovered evidence, was properly overruled. McHatton, 
2. NEWLY | Discov. whose affidavit accompanies the motion for a 
new trial. new trial, stated therein a conversation he 
had with Hanley, which would have been very material 
evidence for the defense; but the same gentleman, on be- 
half of plaintiff, made a counter affidavit, stating that he had 
communicated to Mr. Hough, (the president of the com- 
pany,) previous to the summer of 1876, and before the 
trial of the cause, the conversation he had with Hanley. 
Mr. Harvey also made an atftidavit, tiled with defendant’s 
motion, in which he stated a conversation he had with 
Ilanley, in substance the same as that disclosed by Mr. 
McHatton. Although Mr. Hough, nor any of the defend- 
ant’s officers, knew what Mr. Harvey would have testified 
to, and conceding that they had used proper diligence, so 
far as Harvey was concerned, yet Mr. Hough was advised 
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before the trial, that the same facts substantially, which 
Harvey would have testified to, could have been established 
by the testimony of McHatton; they did not seem to think 
the evidence important to the defense, for MclIlatton was 
subpeenaed as a witness, and that defendant afterwards 
discovered that Mr. Harvey knew the same facts, certainly 
will not entitle the defendant to a new trial any more than 
if McHatton had been called and testified to the conversa- 
tion,and it had afterwards come to the knowledge of defend- 
ant that Harvey could have testified to a similar conversa- 
tion, it would then have been cumulative evidence. If a 
party is aware that one or more persons know facts import- 
ant to be proved by him, and go to trial without calling 
such persons as witnesses, and afterwards discover another 
person who could have testified to the same fact, a motion 
for a new trial on such ground could not be sustained ex- 
cept in violation of all principle and precedents. All con- 
curring, the judgment is affirmed. 


AFFIRMED. 


Bean v. MILuer, Appellant. 


1. Railroad Construction Contract: ruiuror way. A sub-con- 
tractor for the construction of a railroad is not bound to procure the 
right of way; and if he is prevented from fulfilling his contract by 
reason of the fact that the company has nota right of way over 
some of the lands through which the road is to run, and the owners 
refuse him permission to enter and do the work, this is a sufficient 
excuse for his failure. 

2. Contract: PAYMENT IN INSTALLMENTS: DEFAULT OF PAYOR: RIGHTS 

OF contractor. Where work is done under a contract which pro- 

vides for payment by instaliments at stated periods, and the pay- 

ments are not made, the contractor may quit the work and he will 
then be entitled to recover for all that he has done at the contract 
rates ; and this notwithstanding the contract provides in express 
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terms, that the work shall be steadily prosecuted without intermis- 
sion to final completion. 

: PAYMENT TO BE MADE ON ENGINEER’S ESTIMATES. Where it 
is stipulated ina contract that the work to be done under it is to be 
paid for upon the estimates of an engineer, to be made at stated 
times, if the engineer makes only approximate estimates, and the 
contractor is prevented from completing the work through the fault 
of the other party, he may recover for the whole amount of work 
done, as well that of which no estimate has been made as that 
which has been estimated. 





Appeal from Atchison Circuit Court—Hon. H. 8. Kewuey, 
. Judge. 


At the trial the plaintiffs introduced testimony tend- 
ing to prove the following points and facts: 1. That 
plaintiffs worked themselves on the first seven miles of 
their contract, up to the 1st day of November, 1873, when 
they abandoned it. 2. That the remaining five miles of 
said contract was sub-let to other parties, who worked on 
that portion from time to time, until they abandoned their 
work in April or May, 1874. 3. That the defendant knew 
all the time of said sub-contractors; never objected to 
them, and agreed to it before and at the time it was done, 
to hastenthe work. 4. That the amount of cubic yards of 
excavation ranged from 39,000 to 58,000; clearing, 17 to 
23 acres; grubbing, 2} acres, estimated and unestimated. 
5. That by the lst day of November, 1873, plaintiffs had 
completed all the work on the first seven miles, where the 
right of way had been procured. 6. That defendant, dur- 
ing the progress of the work, frequently promised plaintiffs 
and tneir sub-contractors to pay for said work, and that 
plaintiffs quit work on account of failure to get right of 
way and money due them on their work; and that the 
sub-contractors quit their work because they could not get 
their money from plaintiffs. 7. The evidence also tended 
to show that approximate estimates of the work done in 
September, October and November, 1873, and other months, 
were made and furnished to defendant as provided in the 
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contract substantially to the amounts indicated in the ninth 
instruction asked for defendant; that plaintiffs demanded 
payment of 85 per cent. of these estimates from month to 
month as they became due, and in May, 1874, demanded 
pay for all the work done, including the large additional 
amounts which had not been included in the approximate 
estimates. Defendant’s own deposition stated that most of 
these approximate estimates had been returned to him, and 
admitted that he had paid nothing for the work, and that 
he owed plaintiffs something. 8. While the evidence 
tended to show that the work done on the last five miles 
was done by parties called in this suit sub-contractors; it 
further tended to show that plaintiffs retained and exer- 
cised personal control over the work, and that they had 
employed Zimmerman, Rhodes & Phelps to do that part of 
the work by the piece or job, instead of working by the 
day as had been done with the first seven miles. 9. The 
evidence further tended to show that both the defendant 
and said engineer directed plaintiffs not to work without 
owner’s consent where the right of way had not been se- 
cured, and that the work so far as done, was under supervi- 
sion of said engineer or his assistants. 


Allen H. Vories for appellant. 


1. The suit cannot be maintained as an action on the 
contract, because it is admitted that there was a failure on 
plaintiffs’ part to complete the contract, and it is no where 
alleged that plaintiffs are ready to complete it, or that it 
has been accepted by defendant, but it is charged that they 
completed it as far as the failure, default and interference 
of defendant would permit them. Denny v. Kile, 16 Mo. 
450; Downey v. Burke, 23 Mo. 228; Marsh v. Richards, 29 
Mo. 105; McCullough v. Baker, 47 Mo. 401; Williams v. 
Porter, 51 Mo. 441; Yeats v. Ballentine, 56 Mo. 533; Turner 
v. Mellier, 59 Mo. 535; Eyerman v. Mt. Sinai Cem. Ass., 61 
Mo. 491; Porter v. McPherson, 61 Mo. 241; Lee v. Ashbrook, 














APRIL TERM, 1879. 


Bean v. Miller. 


14 Mo. 378; Canal Co. v. Gordon, 6 Wall. 561; Merrill v. 
I. g O. R. R. Co., 16 Wend. 588. 

2. The plaintiffs’ first instruction was erroneous in 
assuming that under the contract defendant was bound to 
procure the right of way from the owners of the land over 
which the road ran. The contract was silent on that point. 

3. The plaintiffs’ second and fifth instructions were 
erroneous. The failure to pay the monthly estimates was 
no legal excuse for suspending the work until payment 
was made. Hale v. Trout, 35 Cal. 242; Cor v. MeLaughiin, 
1 Cal. Leg. Record, 42; s. ¢., 52 Cal. 590; Merrill v. I. § 
O. R. R. Co., 16 Wend. 588. 

4. Plaintiffs’ third instruction is erroneous. The con- 
tract expressly prohibits sub-letting, and the petition says 
nothing about a waiver of this prohibition. The plaintiffs 
must recover on the cause of action stated in their petition 
—not upon an excuse for non-performance of their contract 
heard of for the first time in the replication. Henning v. 
U. S. Ins. Co., 47 Mo. 430. The contract between the 
parties being under seal, there must have been a perform- 
ance or a release under seal; and no parol change of its 
terms to admit of parol proof of consent to sub-let, can 
avail in this case. Thomas v. Cox, 6 Mo. 506; Wildbahn v. 
Robidour, 11 Mo. 659; Sinard v. Patterson, 3 Black. 358. 


John P. Lewis for respondents. 


1. Appellant having in the contract employed re- 
spondents to do the clearing, grubbing, excavating, &c., on 
the road, was bound to survey and mark out the road and 
secure rights of way from land owners. It was in no sense 
the respondents’ duty. Marsh v. Richards, 29 Mo. 99 ; Ham- 
mer v. Breidenbach, 31 Mo. 49; Appleby v. Myers, 6 Law 
Reg. (N. 8.) 112; Allamon v. Albany, 43 Barb. 33. 

2. Even if the contract could be so construed as to 
prevent respondents from performing any part of the work 
by sub-letting to others, yet the evidence is abundant that 
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the work done by Zimmerman, Rhodes and others, was 
done with appellant’s consent; that he even urged them to 
continue work, and the only money paid was to Zimmer- 
man, one of the supposed sub-contractors. 

3. The appellant’s delays and defaults had become so 
oft repeated and chronic as to be practically an abandon- 
ment on his part; certainly they were sufficient to warrant 
respondents in suspending work and suing for the amount 
earned under the contract. And the contract price would 
be the least they could be required to accept. McCullough 
v. Baker, 47 Mo. 401. Mere failure to pay installments as 
they become due may not in ordinary cases be sufficient to 
authorize abandonment and suit for prospective damages 
for work not performed. Fitzgerald v. Haywood, 50 Mo. 
524. But it is sufficient to authorize the contractor to sus- 
pend and recover for work already performed at the con- 
tract price. 





4. Even had respondents been in fault, yet in the ab- 
sence of any proof of damages to the opposite party they 
would still be entitled to recover the value of the work as 
measured by the contract, unless some smaller value was 
shown. Yeats v. Ballentine., 56 Mo. 530; Thompson v. Allo- 
man, 7 Mo. 530; Dutro v. Walter, 31 Mo. 516; Potter v. 
Me Pherson, 61 Mo. 240; Van Buren v. Digges, 11 How. (U. 
8S.) 461. 

5. Appellant’s points on sub-letting are untenable. 
It is only necessary to allege the breaches complained of. 
1 Sand. Plead. & Ev., 197, 200. At most it was only a 
matter of defense to be set up by defendant, and he having 
consented to and requested the sub-letting is estopped from 
setting up hisown act asadefense. Ritter v. Sun Mut. Ins. | 
Co., 40 Mo. 40. Proof of waiver such as this is not proof 
of change of contract, but of performance. St. Louis Co. 

v. Kyle, 11 Mo. 278. So as to the objection that the con- 
tract was under seal and its terms cannot be waived by 
parol. Pratt v. Morrow, 45 Mo. 407; Dearborn v. Cross, 7 
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Cow. 48; Lattimore v. Harsen, 14 Johns. 330; Fleming v. 
Gilbert, 3 Johns. 528; Smith v. Gugerty, 4 Barb. 614. 

6. The objection that the work could only be sus- 
pended on written orders of engineers, is without merit. 
That provision of the contract must be construed in con- 
nection with the other provisions; such as payment of 
monthly installments, the making of estimates, &e. It 
pre-supposes that the other provisions of the contract are 
also performed. 


Napton, J.—This suit was brought to recover the value 
of certain work performed by the plaintiffs, under a con- 
tract with defendant, and to understand the points made 
against the verdict and judgment for the plaintiffs, under 
instructions from the court, I insert from the abstract a 
copy of the contract. 


Contract for Construction of the Chicago § Atlantic Railway : 


Made at Kenton, Hardin county, Ohio, by.and between 
William Miller, of the first part, and H. F. Bean and J. 
W. Alsop, of Marion, Ohio, of the second part, witnesseth : 
That for and in consideration of the payments and cove- 
nants hereafter mentioned, to be made and performed by 
the said William Miller, the said party of the second part 
doth hereby covenant and agree to construct and finish in 
the most substantial and workmanlike manner, to the sat- 
isfaction of the engineer of the Western Railway Construc- 
tion Company, all work awarded to said party at the prices 
affixed, to be finished in compliance with the accompany- 
ing specifications. 

Second, The engineer of the Western Railway Con- 
struction Company, or an assistant by his direction, shall, 
as soon as practicable, after the end of each month, make 
out an approximate estimate of the quantity and value of 
each species of work done, pursuant to this contract, at 
the prices affixed ; he shall also include the value of any 
extra work caused to be done by him; and it is mutually 
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agreed that the prices decided upon by the engineer shall 
be final and conclusive for all extra work. 

Third, Within fifteen days after the return of said 
estimate, 85 per cent. of the sum appearing to be due for 
work performed since the preceding estimate, shall be paid 
to the party of the second puart. 

‘ourth, Within thirty days after the work shall have 
been completed and accepted by the engineer, a final esti- 
mate therefor shall be made, and the amount appearing 
due from accrued percentage and otherwise, shall be paid 
to the party of the second part. 

It is mutually agreed between the parties to this con- 
tract, that the work herein embraced, shall be commenced 
within ten days after this date, and that it shall be steadily 
prosecuted without intermission with such force as shall, 
in the opinion of the engineer, secure its final completion 
on or before—the first five miles to be done October 15th— 
the other seven to be finished in time for iron, unless pre- 
vented or delayed by written orders from the engineer, and 
in case of such delay an extension of an equal number of 
days will only be allowed, and at the end of which time it 
shall be fully completed and given up. e 

And it is further agreed, that if at any time the party 
of the second part shall refuse or neglect to prosecute the 
work with a force sufficient, in the opinion of the engineer, 
for its completion within the time above specified in this 
agreement, then, and in that case the engineer, or such 
other agent as he may designate, may proceed to employ 
such a number of workmen, laborers, and overseers as may, 
in the opinion of said engineer, be necessary to insure the 
completion of the work, in the time specified, at such 
wages as he may find it necessary or expedient to give, pay 
all persons so employed and charge over the amount so 
paid to the party of the second part, as for so much money 
paid said party on this contract; or the said engineer may, 
at his discretion, for the failure to prosecute the work with 
an adequate force necessary, in the opinion of the engineer, 
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to complete the work by the time specified, or for the non- 
compliance with his directions in the manner of construct. 
ing it, or for any other omission, or neglect of the 
requirements of this agreement and specifications on the 
part of the party of the second part, declare this contract 
or any portion or section embraced in it, forfeited; and the 
party of the first part shall be exonerated from every obli- 
gation thence arising ; and the reserved percentage on the 
contract price, as well as all material furnished and work 
performed, and upon which no estimate or payment has 
been made, shall be forfeited and become the right and 
property of the party of the first part, and the engineer 
may thereafter agree with any person or persons for the 
completion of the unfinished work, or may complete the 
same by day’s work, and the said party of the second part 
shall have no appeal from the opinion and decision afore- 
said, and he hereby releases all right to except to, or 
question the same in any place or under any circumstances 
whatever; but the party of the second part for damages 
occasioned by the said failure, refusal or disobedience, shall 
not be exonerated by the forfeiture above mentioned in 
case the parties of the first part should be damaged by for- 
feiture to a greater amount. 

It is mutually agreed that at all times the engineer can 
have free access to the work at every point during its con- 
struction, for the purpose of inspection, and should any 
changes be made in the quantity or alignment as shown in 
the original plans and profiles, that no damage whatever 
shall be claimed by reason of such changes, and upon final 
settlement the amounts due for work actually done and 
accepted shall be paid for at schedule prices. 

It is mutually agreed that the work herein contracted 
for shall be prosecuted in such order and with such pro- 
gress as the engineer shall direct, and if any circumstances 
not now anticipated should arise to induce said party of the 
first part to suspend for a time further progress on the 
work, the said party of the second part agrees to suspend 
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within ten days after receiving written notice from the 
engineer to do so; it being understood and agreed that 
the second party shall resume work when the said party of 
the first part are ready to do so, or the party of the first 
part may have option to close and settle up for the work 
the second party may have done according to the estimate 
of the engineer, which estimate shall be based upon the 
terms of this contract considered on the relative value of 
the work done as compared with the whole work herein 
contracted for. 
It is further agreed on the part-of the party of the 
second part, that in the event of any suspension of the 
work as aforesaid, no claim shall be made for damages that 
may arise incidentally out of such suspension or for antici- 
pated profits. 

It is further understood and mutually agreed that the 
party of the second part shall not let or transfer this con- 
tract, or any part thereof, to any other person, excepting 
for the delivery of materials, and will give personal atten- 
tion and superintendence to the work. 

The said party of the first part, in consideration of the 
fulfillment and performance of all the stipulations in this 
contract by said second party, hereby agrees to pay at the 
office of the first party, in Kenton, Ohio, to said party of 
the second, for completing this contract, as follows: Upon 
section 1, section 2, section 8, section 4, section 5, section 
6, section 7, section 8, section 9, section 10, section 11, sec- 
tion 12; clearing, per acre, twenty-five dollars ($25); grub- 
bing, per acre, fifty dollars ($50); excavation, earth, per 
cubic yard, twenty-five cents (25c); for additional haul 
over 1,000 feet, fifteen mills per 100 feet per cubic yard; for 
all the timber cut and corded on said contract, one dollar 
per cord, 

For the faithful performance of this contract in all its 
parts, we hereunto affix our hands and seals at Kenton, 
Hardin county, Ohio, this 20th day of August, 1873. 
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WiLtiaM MILLER, [SEAL.] 
Bean & ALSsop, [ SEAL. | 

The following instructions were given by the court on 
the evidence : 

1. Under the contract, it was not the duty of the 
plaintiffs to procure the right of way; and if you find from 
the evidence that the plaintiffs entered upon the perform- 
ance of their part of the contract, by grubbing, clearing, 
grading &c., as therein stipulated, and that they were 
prevented from completing their part of the contract, be- 
cause the right of way had not been obtained from the 
owners of the land through which the road ran, and where 
the work was to be done, who forbade and refused to per- 
mit the plaintiffs to enter and do the work, this would be 
a sufficient excuse for the failure of the plaintiffs to per- 
form the work where such right of way had not been ob- 
tained. 

2. If you believe from the evidence that the plaintiffs 
entered upon the performance of their part of the said 
contract, and performed work under it, according to its 
terms; and if you further find that the engineer, or his 
assistant under his directions, made out monthly approxi- 
mate estimates of the work done by plaintiffs at the end 
of each month, which were returned and brought to the 
notice of the defendant, and that the defendant, upon the 
request of the plaintiffs, after the expiration of fifteen days 
from the return of any such estimates, refused and neg- 
lected to pay plaintiffs the amount due according to any 
such estimates, (to-wit : 85 per cent. of the amount of such 
estimates,) such failure or refusal of the defendant to pay 
was a breach of his part of the contract, and the plaintiffs 
were not bound to go on and complete all the work, but 
might suspend or quit the work until payment was made; 
and if you find that payment has not been made, and the 
work has been suspended, the plaintiffs will be entitled to 
recover in this suit for all work done under said contract 
at the rates therein stipulated. 
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8. Although you may believe from the evidence that 
plaintiffs did sub-let a portion of the work, and that a part 
of the work sued for was done by sub-contractors under 
such sub-letting, yet if such sub-letting was done with the 
knowledge and consent of the defendant, by his express 
permission, to hasten the work, the plaintiffs are entitled 
to recover for all work done under said contract, so far as 
any defense is concerned based upon the fact of such sub- 
letting, and especially if the plaintiffs were to and did give 
the work their personal attention and oversight; and 
whether the defendant assented to such sub-letting or not, 
should be determined from all the evidence, facts and cir- 
cumstances in the case ; and you are the sole judges of the 
evidence and credibility of the witnesses, and may give to 
each such credit as you may deem proper. 

4. The court instructs the jury that if they find for 
plaintiffs, they shall assess the amount of damages at the 
value of the work performed by plaintiffs, (to be deter- 
mined by the terms of the contract,) and you will add 
interest at six per cent. per annum from the time when 
plaintiffs demanded; provided the money so demanded 
was due atthe time of the demand; provided interest shall 
not be counted from an earlier date than May 10th, 1874; 
but if no demand was ever made, then plaintiffs should re- 
cover interest only from the date of the filing of this suit. 
that is, from October 21st, 1874. The interest allowed in 
any event is to be added to the original indebtedness and 
returned in one aggregate sui. 

5. If you find from the evidence that the eugineer, 
or his assistant, only made approximate estimates of the 
work, as stated in the petition, such estimates would not 
limit the recovery of the plaintiffs to the amount of work 
so approximately estimated; but if you find the plaintiffs, 
not being in fault themselves, were prevented from per- 
forming the work by the default of the defendant not 
paying for the work which was in consequence suspended 
or abandoned, and that no final or full estimate was made 
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of all the work done, then, and in that case, the plaintiffs 
can recover for the whole amount of work done by them 
whether estimated or not. 

In addition to these instructions for plaintiffs, the court 
also modified certain instructions asked by defendant, and 
gave them as modified. These instructions are as follows: 

5. If the jury believe from the evidence that the last 
five miles of said contract was sub-let by plaintiffs to others 
who did the work thereon, then the plaintiffs cannot re- 
cover in this action—[added by court ]—* unless you believe 
from the evidence that said sub-letting was by and with 
the knowledge and consent of defendant.” 

7. If the jury believe from the evidence that defend- 
ant was contractor to build a portion of the railroad named 
in the contract, and that defendant sub-contracted twelve 
miles of it to the plaintiffs, and that the plaintiffs sub-let 
the whole or a part of it to others, and that such sub-con- 
tractors abandoned the work because the plaintiffs did not 
pay them, and if the jury believe from the evidence that 
the railroad company with whom Miller contracted, never 
received or accepted the work from hiin, and that defendant 
never accepted or used the work done by plaintitis, then 
the plaintiffs cannot recover in this action—[added by 
court |—* unless such sub-letting was with the knowledge 
and consent of defendant, and the plaintiffs were prevented 
from proceeding with the work in consequence of the fuail- 
ure of the defendant to make payment on the estimates 
returned or demanded, as stated in the second instruction 
of plaintiffs.” 

9. That plaintiffs, for the grading done by them, if 
the jury find for them, can only receive 85 per cent. of the 
value of the work done, as provided by the contract, and 
at the prices fixed by the contract, and the jury cannot 
allow plaintifts in this suit, for more than 11,093 cubic yards 
of grading done in September, 1873; tor more than 17,519 
cubic yards of grading for October; 5,521 cubic yards of 
grading for November; 832 cubic yards of grading for 
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December; 525 cubic yards of grading for January, 1874; 
3,867 cubic yards of grading for February and March, 
1874; 17 sos acres of clearing; 2 (y's acres of grubbing, 
at the prices named in said contract—[added by court]— 
“unless you tind that the plaintiffs were prevented from 
proceeding with the work by the failure of the defendant 
to make payment as required by his contract, and the work 
was in consequence suspended and abandoned without the 
fault of plaintiffs, and in that case they may recover for 
all work done.” 

Without detailing the evidence in this case which 
clearly supported, indeed I may say, required the verdict 
rendered by the jury, the points of objection in the circuit 
court and here, may be readily inferred from the instruc- 
tions which we have copied. The decision now of each 
one and all of them would only require a reference to for- 
mer decisions of this court, most of which may be found 
reviewed in the recent case of Yeats v. Ballentine, 56 Mo. 
533. Weare all of opinion that these instructions were 
substantially correct, and the judgment will, therefore, be 


affirmed. 
AFFIRMED. 





OtmsTEAD v. Tarsney et al., Appellants. 
PI 


Tender: sPeciaL TAX BILL, REDEMPTION FROM SALE UNDER: DRED OF 
TRUST, DISTRIBUTION OF PROCEEDS OF SALF UNDER. On a bill of in- 
terpleader filed by a trustee to determine the disposition of a fund 
arising from a sale of land under a deed of trust in favor of one A, 
the following state of facts appeared: After the execution of the 
deed of trust, suit was brought and judgment was obtained against 
the land upon a special tax bill, the lien of which ante-dated the 
deed of trust. There was a sale under the judgment and B became 
the purchaser; A was not made party to thissuit. Pending these pro- 
ceedings, a second deed of trust was executed ; and finally a judgment 
was obtained forthe enforcement of a mechanic’s lien against the land 
and its improvements. By the act under which the special tax bill 
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was issued, any one interested in land, if he claimed under a party 
defendant in a suit on such a bill, by a title which accrued before 
suit brought, and was not himself made party to the suit, 
had a right to redeem from a purchaser at a sale undera judg- 
ment on the bill. Before the sale under the deed of trust A offered 
to redeem the land, and tendered to B the amount due, but the 
tender was refused. Held, first, that the tender did not divest B’s 
title. He still held subject to A’s right to redeem, a right which 
could be enforced by petition in equity. Second, That B was entitled 
to no part of the fund. What remained after satisfying the first 
deed of trust and the junior incumbrances, should go to the original 
owners of the land. 


Appeal from Jackson Circuit Court—Hon. Samu. L. Sawyer, 
Judge. 


L. C. Slavens for appellants Evans and Thayer. 


Hoven, J.—In March, 1871, Wiliam Evans, being then 
the owner of lot 355, in McGee’s addition, Kansas City, 
sold the south half thereof to Charles Evans, who took 
possession, built a house thereon, and continued in posses- 
sion, but received no deed until April 29th, 1873. After 
the sale William Evans, with the consent of Charles Evans, 
executed two deeds of trust covering the entire lot; one 
dated November 22nd, 1872, to the plaintiff, Olmstead, as 
trustee, to secure the payment of a promissory note for 
$172.69, to Leach & Hall; and one dated April 29th, 1873, 
to one Fancher, as trustee, to secure a note for $500, to F. 
E. Day. On the 21st day of October, 1872, pursuant to 
the provisions of the charter of the City of Kansas, a 
special tax bill was issued to Edward Corrigan, for which 
he receipted to the city engineer on the 11th day of No- 
vember, 1872, at which date it became a lien on said lot. 
On the 14th day of December, 1872, suit was brought on 
said tax bill, by Corrigan, before a justice of the peace, 
against William Evans, alone, and on appeal to the spe- 
cial law and equity court of Jackson county, judgment 
was rendered against him, on said tax bill, on the 15th day 
of April, 1873, for the sum of $19.58, on which judgment 


















































398 SUPREME COURT OF MISSOURI, 


Olmstead v. Tarsney. 


a special execution was issued, by virtue of which the 
whole of said lot was, on the 25th day of September, 1873, 
sold to the defendant, Tarsney, for the sum of $56.95, and 
a deed therefor was executed by the sheriff. In January, 
1874, Leach & Hall sold and transferred their note for 
$172.69 to O. C. Day, who, on the 23rd day of February, 
1874, for the purpose of redeeming said lot from said 
sheriff’s sale, tendered to the defendant, Tarsney, the full 
amount of the purchase money paid by him, and interest 
thereon. On the 24th day of February, 1874, plaintiff, as 
trustee, sold said lot, under the deed of trust aforesaid, to 
O. C. Day, for the sum of $1,800, and executed to him a 
deed therefor. On the 27th day of April, 1874, in a suit 
against Charles Evans in the cirenit court of Jackson 
county, judgment was rendered in favor of one Deardorf for 
the sum of $200, and for the enforcement of a mechanic's 
lien on the south half of said lot. William Evans died 
November 20th, 1874, and the defendant Thayer, was ap- 
pointed administrator of his estate. On a bill of inter- 
pleader filed by the plaintiff, as trustee, the sum received 
by him at the sale under the deed of trust aforesaid, was 
distributed as follows: to 0. C. Day the sum of $194.35, the 
amount of his note and interest; to F. E. Day, $540.97, the 
amount of her note and interest; to L. Deardorf, $212, the 
amount of his judgment and interest; and the remainder, 
after reserving $58 for the costs and expenses of the trustee’s 
sale, was directed to be paid to the defendant, Tarsney. 
From this decree Joseph Thayer, administrator, and Charles 
Evans have appealed to this court. 

Section 4, article 9, of the city charter, (Acts 1872, p. 
411,) provides that parties interested in the land who are 
not made defendants, shall not be affected by any judgment 
obtained in any suit on any special tax bill, nor by any sale 
under such judgment; “ and if they claim through or under 
any parties defendant prior to suit brought, may redeem 
from the purchaser, or otherwise assert their rights accord- 
ing to equity and good conscience.” It is contended by 
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the defendants Thayer and Evans, that the tender by O. C 
Day to the defendant, Tarsney, of the purchase money paid 

by him, together with interest thereon, placed the parties 

{ in the same position as if payment thereof had actually 

been made, and that such tender, therefore, extinguished 

Tarsney’s interest in the land. 

So far as the present case is concerned, the incum- 
brance on the property in question created by the special 
tax bill, must be treated as conferring upon the owner 
thereof the same right which would have been conferred 
by a mortgage for that amount, and as being similarly sub- 
ject to redemption. ( A tender by the debtor to the mort-( 
gagee on the law day, will undoubtedly discharge the lien 
of the mortgage ; and it has been repeatedly decided that 
a tender by the debtor to a mortgagee of the amount of 
his debt after the law day, or at any time before foreclos- 
ure, will discharge the lien of the mortgage.) Jackson v. 
Crafts, 18 Johns. 110; Edwards v. Farmers’ Fire Insurance 
& Loan Co., 21 Wend. 467; Arnot v. Post, 6 Hill 65; Kort- 
right v. Cady, 21 N. Y. 343. It has been held, on the con- 
trary, that a tender after default will not discharge the lien 
of the mortgage. Shields v. Lozear, 34 N. J. Law 504; 
Perre v. Castro, 14 Cal.519; Himmelmann v. Fitzpatrick, 50 
Cal. 650; Merritt v. Lambert, 7 Paige 344; Maywood v. Hunt, 
5 Pick. 240; Currier v. Gale,9 Allen 522. In Harris v. Jex, 
66 Barb. 232, it was said that in order to discharge the 
lien the tender must be made by the debtor, and that no 
tender will have that effect when made by one who has 
acquired the equity of redemption, unless he has become 
bound for the debt. In Frost v. Yonkers Savings Bank, 65 
N. Y. 553, however, it was held that the owner of land 
subject to mortgage, has a right to discharge it after de- 
fault, although he is not personally liable for the debt, and 
a lawful tender by him, will destroy the lien. But the 
court declined to hold in that case that a junior mortgagee 
occupies the same position as the owner of the land, and 
that as such, he has, under all circumstances, the right to 
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pay off or redeem from a senior mortgage past due. In 
Post v. Arnot, 2 Denio 344, it was said: “ But when the 
mortgage has been foreclosed, there is no authority for 
saying that a tender to the purchaser under the foreclosure 
will extinguish his title.” 

It is unnecessary for us, in the present case, to choose 
between these conflicting authorities and determine whether 
a simple tender after default will extinguish the lien, or 
whether a tender having such effect can be made by a junior 
incumbrancer as such. The tender made by Day was not 
made to the owner of the tax bill lien, but to the purchaser 
at the execution sale under the judgment enforcing the 
lien. Such a tender cannot divest the purchaser of his 
title. Day, however, not having been made a party to the 
suit on the tax bill, had a right to redeem from the pur- 
chaser, although he had foreclosed his own trust deed. 
Farwell v. Murphy, 2 Wis. 533; but such right could only 
be exercised by petition in equity. Gower v. Winchester, 33 
Iowa 303. 

As Charles Evans was not made a party to the suit on 
the tax bill, his rights remained unaffected by the judg- 
ment therein and the execution sale. That judgment and 
sale extinguished the right of William Evans only to re- 
deem the property, as mortgageor, from the lien of the tax 
bill. Tarsney, however, held the interest acquired by him 
subject to redemption by subsequent incumbrancers who 
were not made parties to that proceeding. When the fund, 
therefore, arising from the sale under the first trust deed 
was brought into court for distribution, the sum remaining 
after satisfying the two debts secured by the trust deeds 
and the judgment on the mechanic’s lien, should have been 
divided between William Evans and Charles Evans, accord- 
ing to their respective interests in the property. Tursney, 
the purchaser under the first lien, was entitled to no part 
of it. ' 

When a first mortgage has been foreclosed without 
making a second mortgagee a party, the second mortgagee 
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may redeem the first mortgage, and the mortgageor still 
having the right to redeem the second mortgage, may by 
so doing acquire the right of the second mortgagee to 
redeem the first. Goodman v. White, 26 Conn. 317. As 
the mortgageor has the right to redeem the second mort- 
gage, on foreclosure of such mortgage, without making the 
first mortgagee a party, the mortgageor is entitled to the 
surplus remaining after payment of the second mortgage, 
and any junior incumbrancers who were made parties, or 
have been paid by consent. The judgment must, there- 
fore, be reversed and the cause remanded. The other 
judges concur. 

. REVERSED. 





Tue Strate v. West, Plaintiff in Error. 


= 
. 


Competency of Juror. A person who, upon examination on the 

voir dire, declares that he would not convict one accused of murder 

upon circumstantial evidence, or that he would have scruples in 
doing so, is not competent to sit as a juror upon a trial for murder. 

2. The Venue of a Homicide may be establishd, like any other 
fact, by proof of facts and circumstances tending to show where it 
occurred, Express testimony is not necessary. 

3. Witness. A person is not disqualified as a witness because, before 
he is called the prosecuting attorney has promised to dismiss an 
indictment then pending against him, after he shall have given his 
testimony. 

4. Verdict: INTOXICATING LIQUORIN THE JURY ROOM: CONTEMPT. It is 

improper, and should be held a contempt of court for any officer to 

furnish the jurors, engaged in the trial of a cause, with intoxicating 
liquor Butin the absence of proof of intoxication or other improper 
conduct on their part, the fact that such liquor has been furnished 
to them, and used by them, is no ground for setting aside a verdict. 


Error to Cooper Circuit Court—Hon. Gro. W. MILLER, 
Judge. 
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John Cosgrove and W. Y. Pendleton for plaintiff in 
error. 


J. L. Smith, Attorney-General, and J. H. Johnson, 
Prosecuting Attorney, for the State. 


Henry, J.—Defendant was indicted at the November 
term, 1878, of the circuit court of Cooper county, for the 
murder of a man whose name was to the jurors unknown: 
At the January term, 1879, of said court, he was tried and 
convicted of murder in the first degree, and sentenced to 
be hanged. From the judgment of the circuit court, he 
has appealed, assigning numerous errors as having occurred 
in the trial, among them: First, The rejection by the 
court for incompetency of the following persons summoned 
as jurors, viz.: W. Parker, A. Santer, J. P. Moore, Geo. 
Fluke and W. H. Moore. Seeond, That the conviction 
was obtained without proof that the homicide was com- 
mitted: in Cooper county. Third, That the court erred in 
declaring that Samuel L. Ewing was a competent witness, 
and permitting him to testify against defendant. Fourth, 
That the jury was furnished with intoxicating liquor while 
the trial was progressing, after they had retired to consider 
of their verdict. The other error assigned was that in- 
structions were given for the State which should have been 
refused, and others asked by defendant were refused, which 
should have been given. 

With respect to the rejection, by the court, of persons 
summoned as petit jurors, the record shows that they were 
1 competency or #8ked, on their examination on the voir dire, 
—.. if they would convict one accused of murder 
on circumstantial evidence alone. Except A. Santer, they 
answered they would not, and he, that “ he had scruples in 
doing so.” In Wagner’s Statutes, sections 9, 10, 11, 12 
and 13, pages 1102, 1103, are enumerated certain disquali- 
fications, either of which is a sufficient ground for chal- 
lenging a juror, and the fact that a person would not find 
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one accused of murder guilty on circumstantial evidence 
alone, is not among these disqualifications. Hence, it is 
contended by defendant's counsel the court erred in allow- 
ing that fact to be sufficient cause for challenging the 
jurors. 

A juror should be in condition of mind to do exact 
justice between the State and the accused. The State has 
the same right as the defendant to an impartial jury, and 
if a juror, on his examination on the voir dire, should admit 
that he bore malice toward the accused, and would be re- 
luetant to acquit him, even though he should not be proven 
guilty by the State, he should be rejected by the court as 
an incompetent juror, notwithstanding the statute does not 
declare the existence of such malice, on the part of the 
juror, toward the prisoner, a disqualification. In the mat- 
ter of selecting a jury in a criminal cause, no advantage is 
given to the accused, except in the number of peremptory 
challenges allowed him. In other respects, there is an 
equality of right, and it is difficult to find any sufficient 
reason for requiring the State to submit its cause to a jury 
composed of men who have determined in advance to ac- 
quit, which would not equally justify a requirement of the 
accused that he should submit to be tried by a jury pre- 
determined to convict him. That the fact which the inter- 
rogatory proposed to elicit was not included among the 
disqualifications enumerated in the statute, is not to be re- 
garded as an expression of the legislative will, that it should 
not render one incompetent to sit as a juror in a case, is 
established by Lyles v. The State, 41 Texas 172; Lester v- 
The State, 2 Texas Court of Appeals 432; Chouteau v. 
Pierre, (of color,) 9 Mo. 3. In the latter case, before the 
jury was sworn, the defendant, Chouteau, asked leave to 
inquire of the jurors when sworn to answer questions, if 
any of them felt bound in conscience to find a verdict in 
favor of the freedom of plaintiff, notwithstanding the law 
might hold him to slavery. The circuit court refused his 
request, but the Supreme Court held that the court should 
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have permitted the defendant to ask the question, and that 
an affirmative answer would have been sufficient ground 
for excluding a juror so answering from the panel. The 
statute of 1845 prescribed the causes for which a juror 
might be challenged, but that a juror felt bound in con- 
science to find a verdict in favor of the freedom of a slave, 
notwithstanding the law held him in slavery, was not one 
of these causes. The decision, therefore, in Chouteau v. 
Pierre, is a direct authority in support of the action of the 
circuit court in the premises. 

With respect to the second point made by defendant’s 
counsel, while no witness stated directly, that the homicide 
2. tue vexveor a WS committed in Cooper county,facts and cir- 
seats cumstances were established tending to show 
that it occurred in that county, and the question whether 
it did or not, having been submitted to the jury by the court 
in a proper instruction, and they having found by their 
verdict that the murder was committed in Cooper county, 
there is nothing to justify us in disturbing the verdict on 
that issue. The venue is to be established like any other 
material allegation. ‘It was competent to prove the offense 
to have been committed in Cooper county, by circumstances 
which led to that conclusion, although no witness expressly 
stated that it occurred in Cooper county. 

As to the third alleged error, Sam. L. Ewing was a 
competent witness, and that the prosecuting attorney had 
3. WITNESS. promised Ewing, before he testified, that he 
would dismiss an indictment pending against him in the 
Cooper circuit court, after he should have testified in the 
case against West, was a circumstance for the consideration 
of the jury, in determining what credit they would give to 
his testimony, but did not affect Ewing’s competency as a 
witness. There is no pretense that the promise was made to 
induce him to testify falsely. Ie had informed the prose- 
euting attorney before the alleged, or any promise was 
made, what he would testify to, and the evidence and status 
of this witness before the jury is somewhat analogous to 
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that of an accomplice, who testifies for the State against his 
associate in crime. 

On the motion for a new trial, affidavits were filed show- 
ing that intoxicating liquor had been supplied to the jury 

. ghee 

“eating. tiquar ‘in p A ein tae pry oe se 
the jury room: 5 x quarts 
— were so furnished during the trial, about half 
of which was procured from the time they retired to con- 
sider of their verdict, until they returned the same into 
court, a period of nearly two days. R. W. Whitlow, one 
of the jurors, states in his aftidavit, that the only time he 
ever saw whisky drank was in the morning before break- 
fast, and “at notime did he see a juror take more than one 
dram a day, and that at no time was any juror under the 
influence of liquor in the least degree.” L. L. Williams, 
the deputy sheriff, stated in his affidavit that he never saw 
any juror in the least degree affected by liquor, or either of 
them take more than one drink during the day. No one 
testified to any other misconduct of the jury. There is 
nothing in the affidavits, or any of them, or anywhere in 
the record, to the effect that any of the jurors were at any 
time intoxicated, or that the verdict was procured by any 
improper means. The practice of supplying jurors with 
intoxicating drinks is not approved, but, on the contrary, 
is to be condemned as improper. Men who have to deter- 
mine as grave questions as those submitted to a jury in a 
prosecution for murder, should so conduct themselves as to 
excite no suspicion that their verdict, whatever it may be, 
is the result of anything but a calm and impartial consid- 
eration of the law and the evidence in the case. It should 
be held a contempt of court for any oflicer of the court to 
furnish a jury, or any member of a jury, with intoxicating 
liquor, except in a case of necessity; but it does not follow 
that the mere fact that ardent spirits have been furnished 
a jury, is sufficient to warrant either the trial, or an appel- 
late court, in setting aside their verdict. 
In the State v. Upton, 20 Mo. 399, Scott, J., delivering 
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the opinion of the court, said: “We have never lent a 
willing ear to objections against verdicts, growing out of 
irregularities in the condnet of jurors, unless such irregu- 
larities affected the verdict, or were induced by means 
employed by the party obtaining it. Whilst the conduct 
of jurors cannot be too narrowly watched by the courts, 
yet, if they do misbehave, if it cannot be seen that such 
misbehavior affected the verdict, it has been thought best, 
under ali the circumstances, to leave such misbehavior to 
the reprehénsion of the courts, and the punishment im- 
posed by law for it.’ In that case it was proved, on motion 
for a new trial, that the jury, in their retirement, used 
intoxicating liquors, but it was not shown that any member 
of the jury was at any time intoxicated. Judge Scott ob- 
served on that subject, that: ‘*No court would be war- 
ranted in receiving a verdict against a prisoner from a jury, 
any member of which was in the least under the influence 
of intoxicating liquor. But to hold that a verdict should 
be set aside for the use of ardent spirits by the jury, not 
carried to an excess, when such spirits are not supplied 
from a source interested or calculated to bias the minds of 
the jurors, would be establishing a rule which would result 
in no practical good, aud prove very burdensome to par- 
ties.” 

The ouly remaining question of any importance is in 
regard to instruction number seven, given by the court for 
the State, which declared that: “Iu considering the con- 
fessions and declarations of defendant, you must consider 
them all together. The defendant is entitled to the benefit 
of what he said, if true, as is the State to mmything he said 
against himself, &c.; what he said against himself the law 
presumes to be true; what he said for himself the jury 
may believe or disbelieve, as it may be shown to be true or 
false by the evidence in the case, but it is for the jury to 
consider, under all the circumstances, how much of the 
whole statement they deem worthy of belief.” It is con- 
tended that, by this instruction, the court assumed that 
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defendant made a confession to the witness, Ewing, and 
that this was error, inasmuch as defendant, in his testimony, 
denied that he made the confession testified to by Ewing. 
In addition to the alleged confession to Ewing, the pris- 
oner, after his arrest, had made declarations to other persons 
which were introduced in evidence against him, and while 
the instruction is open to criticism, yet, taking the third 
instruction for the State in connection with it, the jury 
could not have been misled to the conclusion, that they 
were by the seventh instruction told by the court that de- 
fendant made the confession to Ewing. By the third in- 
struction they were told that, “in considering what 
defendant said after his arrest, the jury must take it all 
together. He is entitled to the benefit of what he said for 
himself, if true, as is the State to the benefit of anything 
said against himself, in any conversation proved by the 
State.” 

The seventh declares that, “ in considering the confes - 
sions, declarations, &c.” The confessions and declarations 
were all made in conversations after defendant’s arrest, and 
it is not to be supposed that the jury understood the word 
“ confession ” in its technical sense; and it seems that even 
the court did not employ the term in that sense. There 
was but one confession made, and that was in the conver- 
sation with Ewing, while the instruction speaks of confes- 
sions. The language of the third instruction is that, “in 
considering what the defendant said after his arrest, in any 
conversation, proved by the State, &c.” The confessions 
as well as the statements to other witnesses, were included 
in the terms, “ conversations proved by the State, &c.” and 
that instruction submitted it to the jury to say whether 
defendant had made the confession testified to by Ewing 
or not. The court seems to have used the words “ confes- 
sions” and “ declarations” as synonymous, and we think 
it impossible, that the jury could have labored under the 
impression that the court had declared to them in substance 
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that they must take as true the testimony of Ewing in re- 
gard to the alleged confession. 

The evidence, apart from the testimony of Ewing, was 
_such that no jury disposed to deal fairly betwixt the State 
and the accused, could have hesitated to find him guilty. 
He had a fair trial in the circuit court, and his cause has 
been presented to this court with an earnestness and ability 
to be commended, but we are satisfied that no error occurred 
in the trial below, which would justify a reversal of the 
judgment, which is, therefore, affirmed. All concurring. 


AFFIRMED. 





Tue State ex rel. Burpen v. Wausu, City Register. 


The City of St. Louis not a County: co.__ector: MarsHaL. The 
city of St. Louis, as constituted by the scheme of separation, is a 
city proper, and not a county; and the provisions of law which 
were in force before its adoption, requiring the election of a county 
collector and county marshal for the county of St. Louis, are not 
applicable to the city. 


Original Mandamus. 
Peter E. Bland for relator. 
Leverett Bell for respondent. 


Hoven, J.—This is an application for a writ of man- 
damus to compel the respondent to issue to the relator a 
certificate of election, as collector of the revenue within 
the city of St. Louis. 

The alternative writ recites that, at the general election 
held on the 5th day of November, 1878, in the city of St. 
Louis, in the State of Missouri, of which State the city of 
St. Louis is a political subdivision and a county, among 
other offices to be filled in the said city was the office of 
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collector of said county, and ez officio collector of said State 
within said county, and at such election the relator, Will- 
iam Burden, wasa candidate, together with other candidates 
for the said office, and he received the highest number of 
and a majority of all the votes cast for the respective can- 
didates for said office, and thereby was duly elected and 
chosen to the same; and the respondent was, and is, the 
register of said city, and did examine and cast up the votes 
given to each candidate for said office, as well as for other 
offices, and found that William Burden had received the 
highest number of votes given any candidate for said office, 
and it was the duty of respondent to issue to said William 
Burden a certificate of his election to said office, which, 
however, respondent refuses to do. 

The material portions of the respondent’s return are 
as follows: Richard Walsh, register of the city of St- 
Louis, for his answer and return to the alternative writ of 
mandamus herein, says, that the city of St. Louis is a polit- 
‘al subdivision of the State of Missouri, and is entitled the 
city of St. Louis, and is not known or denominated as the 
county of St. Louis, nor is it a county in the State of Mis- 
souri, but the county of St. Louis is another and a different 
political subdivision of the State of Missouri, and com- 
prises territory lying entirely without the limits of the city 
of St. Louis. * * The respondent further states 
that the office of collector of the county of St. Louis 
no longer exists in the city of St. Louis, the office of that 
name once existing having been abolished by law; that 
there is, however, an office of collector of the city of St. 
Louis created by the charter of said city, and the incum- 
bent thereof, is by law charged wth the duty of collecting 
the State and school taxes and revenue, levied within the 
the limits of St. Louis, as well as the city taxes and revenue, 
and said office is, by law, required to be voted for at a general 
election held in said city on the first Tuesday in April, 1877, 
and every four years thereafter, and the term of said office, as 
provided by law, is four years, and at the election held on the 
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first Tuesday in April, 1877, one M. A. Rosenblatt was duly 
elected collector of the city of St. Louis, and duly quali- 
fied and was commissioned as collector, and entered upon the 
duties of said office, and is now discharging the same, and 
the official term of said Rosenblatt, as collector, will expire 
when his successor, to be elected at the election on the first 
Tuesday in April, 1881, shall qualify. Wherefore, the re- 
spondent says the ballots cast for relator for collector at 
the November election, 1878, were mere nullities, and pos- 
sessed no validity, aud relator is not entitled to a certificate 
of election as prayed for herein, nor any certificate of 
election; and having fully answered, respondent prays to 
be dismissed with costs. To this return the relator has 
demurred, 

We are, therefore, to determine whether there is any 
such office as county collector of the city of St. Louis, 
Presented in this form the question may seem to be para- 
doxically stated, but it is the precise question before us. 
The counsel for the relator contends that the city of 
St. Louis is not simply a municipal corporation, but a 
county corporate; that the constitution has worked no ex- 
tinction of county functions within its limits, and that with 
the exception of the county court, which has been super- 
seded by the municipal assembly, all the laws establishing 
judicial and executive officers in the old county of St. 
Louis, and the whole mechanism of the government of the 
old county still survives in the government of the county 
corporate named “the city of St. Louis;” that the names 
only have been changed, the officers and functions remain- 
ing as before; in short, that the city of St. Louis is in 
point of political organization the old county of St. Louis 
under a new name, and the residue of the old county is a 
new county with the old name. These views have been 
supported in an elaborate and ingenious argument, which 
has received our careful attention, and if the positions as- 
sumed are incorrect, it must be conceded that there are some 
general and important provisions of the constitution which 
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should be applicable to all the primary political subdivis- 
ions of the State, which are not susceptible of easy and 
perfect adaptation to the political entity created by the 
special provisions relating to the city of St. Louis. 

This is, doubtless, attributable to the fact shown by 
the records of the convention which formed the constitu- 
tion, that the provisions relating to the scheme and charter 
were added to the body of that instrument after it was 
mainly completed, and on the eve of adjournment, and that 
critical revision of the language of the eutire instrument, 
which would have removed all apparent incongruities and 
presented all its parts in complete and perfect harmony, 
was never made. The general purpose of its framers, how- 
ever, so far as the political status of the city of St. Louis 
is concerned, will, on a careful examination of those clauses , 
bearing directly upon the separation of the city from the 
county, be found to be to divest the city of all county gov- 
ernment, and to withdraw it from the operation of many 
of the acts of the General Assembly in force iu the county 
of St. Louis at the time of such separation. Of course the 
general laws of the State relating to persons and property, 
and regulating the administration of justice remained in 
force after the separation as before, because the city still 
remained a part of the State. But all special enactments 
of the General Assembly relating to St. Louis county which 
were inconsistent with the new order of things, were by 
the terms of the constitution itself, repealed. § 20 art. 9. 
So, also, the acts of the General Assembly relating to the 
city of St. Louis, other than the charter and its amend- 
ments which were superseded by the scheme and charter, 
continued in force in the city of St. Louis notwithstanding 
the separation, ibid.; and by the 24th section the territorial 


jurisdiction of all courts of record was continued until 


otherwise provided by law. This section expressly pro- 
vides that * the county and city of St. Louis * * 

shall continue to constitute the eighth judicial circuit.” 
The 23rd section of article 9, provides that “the city and 
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county of St. Louis shall be independent of each other. 


The city shall be exempt from all county taxation. * 
* The city, as enlarged, shall be entitled to the 


same representation in the General Assembly, collect the 
State revenue and perform all other functions in relation 
to the State, in the same manner as if it were a county as 
in this constitution defined; and the residue of the county 
shall remain a legal county of the State of Missouri, under 
the name of the county of St. Louis.” 

The phraseology of this section is highly significant, 
and would seem to be conclusive of the question under 
discussion. Throughout this provision the word “city ” is 
undoubtedly used in contradistinction to the word “county.” 
The “city” and “county” are to be independent of each 
‘other. If the city was to become a county, and the residue 
of the county remain such, why declare that they should 
be independent of each other? Such a declaration was 
entirely superfluous, if both were to be counties. In that 
event, their independence of each other would result from 
the very nature of things; and a declaration that all the 
counties in the State are independent of each other would 
have been equally appropriate. It was the fact that the 
city was to be detached from the county without any county 
government being provided for it, and that fact only, 
which made it necessary to declare that the city and county 
were to be independent of each other. “ The city shall be 
exempt from all county taxation ;” that is, the city shall 
be separated from, and independent of, the county, and 
shall be exempt from all county taxation. If construed 
in the light of relator’s argument, this clause would 
read,“ The county called the city of St. Louis shall be 
exempt from all county taxation’ An argument which 
sanctions such a construction cannot be sound. Again, if 
the city, as enlarged, was still a county, and the old county, 
why provide that it should be entitled to the same repre- 
sentation “as if it were a county?” If a county represen- 
tation was already secured to it by the 2nd section of article 
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4. The obvious meaning of the constitution is, that although 
the city has neither the character nor the organization 
of a county, and is, therefore, not a county, still, having 
territory, population and property within its limits subject 
to taxation, it shall be entitled to the same representation 
as if it were a county; and the addition of the words “ as 
in this constitution defined,” does not, in our opinion, imply 
that the city of St. Louis is any other kind of a county. 
Again, The constitution provides that after the separation 
of the city from the county “the residue of the county 
shall remain a legal county, * - under the name 
of the county of St. Louis.” The words “residue of the 
county” evidently refer to the territory of the old county 
left after detaching that portion included within the city, 
and not to the character of the government of the city when 
so detached, and the clause plainly implies that a change 
of government was to be effected in that portion of the 
old territory which should be detached, as that which was 
left was to remain the county of St. Louis. 

We think that the manifest purpose of the scheme of 
separation was to detach the territory comprised within the 
enlarged limits of the city of St. Louis, from the county of 
St. Louis, thereby leaving it a city proper, divested of all 
county government, the functions in relation to the State 
previously performed therein by the county government 
being transferred to the government of the city. But the 
character of the city of St. Louis, as a political subdivision 
of the State, is placed beyond all question by the 25th sec- 
tion of article 9, which is as follows: “ Notwithstanding 
the provisions of this article the General Assembly shall 
have the same power over the city and county of St. Louis 
that it has over other cities and counties of this State.” 
If this provision has any meaning whatever, it is that the 
eity of St. Louis is in its nature and organization a city as 
other cities are, and not a county. If then the city is not 
a county, of course it cannot be the old county, and the 
residue called the county of St. Louis must represent the 
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old county, and the special laws relating to the county of 
St. Louis not repealed by the scheme, must remain in force 
over that territory, and not in the city of St. Louis, unless 
continued in foree there by some other provision of the 
constitution. There is no such provision relating to county 
collector. Furthermore, the 23rd section above quoted 
which exempts the city from all county taxation, expressly 
requires the city to collect the State revenue. The city 
ean only act through the instrumentality of its own officers. 
How, then, in the face of this provision, could a county 
collector, who is not a city officer, and who constitutes no 
part of the city government, collect the revenue of the 
State? It is not pretended that the county collector would 
have any right to collect the city revenue; under the con- 
stitution no county revenue can be collected; and he is 
impliedly prohibited from collecting the revenue of the 
State. With these facts before us, we find it impossible to 
conclude that the office of county collector has any existence 
in the city of St. Louis. Substantially the same view was 
taken of this matter in the case of the State ex rel. Halpin 
v. Powers, 68 Mo. 320. The return of the respondent is 
adjudged sufficient, and the writ will be dismissed. All 
concur. 
Writ DisMissep. 


Patrick D. Sage claiming to have been elected marshal of the county 
of St. Louis at the same election at which Burden claimed to have been 
elected collector, sued out a writ of mandamus against City Register 
Walsh to compel him to issue to the said Sage a certificate of election. 
The court, per Hoven, J., said: This case stands on substantially the 
same ground as that of the State ex rel. Burden v. Walsh, and our opinion 
in that case is decisive of this. The office of marshal of St. Louis county 
does not exist in the city of St. Louis. Its existence there would be in- 
consistent with the scheme of separation. The writ will, therefore, be 
dismissed. 
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WurtexraD v. Tapp, et al., Appellants. 


Homestead: weap or A FAMILY. Any man who haga wife is the head 
of a family, within the meaning of the homestead act. It does not 
matter that his wife may have deserted him, and may be residing 
in another State, and that he may himself be living in improper re- 
lations with another woman. (Brown v. Brown, 68 Mo. 388.) 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge. 


Ballingal & Gwynne for appellants. 
Milton. Moore and A. A. Tomlinson for respondent. 


Suerwoop, C. J.—The controlling question in this case 
is, whether Arnes was the head of a family. This point is 
established unmistakably by the evidence that he had a 
wife living in Quiney, Illinois, who had deserted him for 
another. This desertion, on the part of the wife, did not, 
however, sunder the existing marital relations, or make 
Arnes any the less a housekeeper, or head of a family, than 
he was prior to that occurrence. The recent case of Brown 
v. Brown’s Admr., 68 Mo. 388, is directly in point. Anterior 
to the date of obtaining a divorce from his first wife, it was 
perfectly within Arnes’ power to forgive her short com- 
ings, and condone her roving fancy; and the mere fact 
that this never occurred did not alter the status of the 
parties inter sese. Arnes was still a married man, and con- 
sequently the head of a family; being so, evidence that 
improper relations were maintained between Arnes and 
the woman who lived in the same house with him, was 
irrelevant,and properly rejected, since the domicile of the 
husband draws after it that of the wife, and so soon as it 
became the homestead of the husband, it became, also, the 
homestead of the wife, and that too, though the wife lived 
in another State. Thompson on Homesteads, § 259, and 
cases cited. Under this view, it becomes unnecessary to 














416 SUPREME COURT OF MISSOURI, 


Cagney v. The Hannibal & St. Joseph Railroad Company. 


closely scrutinize the instructions given for plaintiff, or 
those refused defendants, and we affirm the judgment. All 
concur. 

AFFIRMED. 


Caaney v. Tue Hannipar & St. Josepu RAmRoap Company, 
Appellant. 


1. Master, when not liable to Servant for Injuries Inflicted 
by Dangerous Machinery. A master is not liable to his servant 
for injuries received in the use of dangerous machinery, notwith- 
standing the master may have failed to provide against the danger 
by the use of known appliances, where the machinery is of the 
kind in general use, and the danger is obvious to the senses. (Smith 
v. St. Louis, Kansas City & Northern Ry. Co., ante, p. 32.) 

This principle applied to a case where the injury occurred in the 

use of a shaping machine, which the evidence showed was complete 
without a guard, and was generally so used, but could be, and was 
sometimes provided with a guard or fender as a security against the 
negligence of workmen or possible accidents. 
Presumption of Knowledge as between Master and Serv- 
ant. ‘There is no presumption that a railroad company, or its 
superintendent of car shops, has any better means of information 
as tocurrent improvements in machinery than are accessible to an 
experienced mechanic in the shops. 


to 


Appeal from Jackson Special Law and Equity Court.—Uon. 
R, E. Cowan, Judge. 


Geo. W. Easley for appellant. 


1. Appellant’s duty did not require it to adopt the 
guard or fender. Its duty was measured by reasonable 
care, which is such care as reasonably prudent men use 
under like cireumstances. Stack v. Patterson, 6 Phi'a. (Pa.) 
225; Railroad Co. v. Elliott, 1 Cold. (Tenn.) 612; Railroad 
Co. v. Flanigan, 77 lll. 365. The master is not bound to 
change his machinery in order to apply every new inven- 
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tion, or pretended or even actual improvement; and a 
servant who consents to operate the machinery already 
provided, kuowing its defects, assumes all the risks inci- 
dent to its use. Wood on Master & Servant, p. 698, § 332; 
Wonder v. R. R. Co., 32 Md. 411; Riley v. Baxendate, 6 
Hurl. & Nor. 446; Railroad Co. v. Gildersleeve, 33 Mich. 133; 
DeGraff v. R. R. Co., 3 T. & C.(N. Y.) 255; Wharton on 
Neg., (2 Ed.) § 2138; Hast Tenn., §c., Ry. Co. v. Hodgens, 
2 Leg. Rep. (N. 8.) 6; 15 Am. Ry. Rep. 174. 

2. The respondent having entered the service of ap- 
pellant with knowledge that the machine was without 
guard or fender, and without any promise or inducement 
to lead him to believe that such guard or fender would be 
supplied, cannot recover, if the accident happened for want 
of such guard or fender. Hayden v. Smithville Manf. Co., 
20 Conn. 548; MeGlynn v. Brodie, 31 Cal. 376; Huddleston 
v. Lowell Machine Shops, 106 Mass. 282; Combs v. New 
Bedford Cordage Co., 102 Mass. 585; Railroad Co. v. Thomas, 
51 Miss. 637; Sullivan v. India Manf. Co., 113 Mass. 398; 
Kroyn v. R. R. Co., 32 lowa 361; Muldowney v. R. R. Co., 
86 lowa 465; Railroad Co. v. Barber, 5 Ohio St. 541; 
Davis v. R. R. Co., 20 Mich. 105; Buzzell v. Laconia Co., 
48 Me. 113; Owen v. R. R. Co., 1 Lans. 108; Railroad Co. 
v. Love, 10 Ind. 556; Thayer v. R. R. Co., 22 Ind. 30; Stone 
v. Oregon Manf. Co., 4 Oregon 52; Frazier v. R. R. Co., 38 
Pa. St. 111; Perry v. Marsh, 25 Ala. 667; Jones v. Yeager, 
2 Dill. 67; Gibson v. Erie Ry. Co., 63 N. Y. 449; Toledo, 
fe., Ry. Co, v. Eddy, 72 Ll. 188; St. Louis, fe., Ry. Co. v. 
Britz, 72 lll. 257; Dillon v. R. R. Co., 3 Dill. 324; Ladd v. 
R. R. Co., 119 Mass. 412; Pierce’s Am. R. R. Law, p. 297; 
1 Add. on Torts, (Wood’s Ed.) § 564; Shearman & Redf. 
on Neg., § 94; Devitt v. Pacifie R. R. Co.,50 Mo. 305; Hu- 
lett v. R. R. Co., 67 Mo. 239; Dale v. R. R. Co., 63 Mo. 455; 
Assop v. Yates, 2 Hurl. & Nor. 768; Dyner v. Leach, 26 L. 
J. 221; s.¢.,40 Eng. L. & E.491; Senior v. Ward, 102 Eng. 
C. L. 385; Griffiths v. Gidlow, 3 Hurl. & Nor. 648; Watling 


v. Oastler, Law Rep. 6 Exch. 73; Patterson v. Wallace, 28 
27—69 
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Eng. L. & E. 48; Skip v. Eastern Counties R. R. Co., 24 
Eng. L, & E. 396; Seymore v. Maddoz, 16 Q. B. 316. 





Tichenor & Warner for respondent. 


Plaintiff entered the service of defendant not know- 
ing the defects in the machinery used by him. He knew 
there was no fender or guard, but he did not know that 
the absence of the same was a defect, as he did not know 
there was such protection for persons working with such 
machinery, (a stronger case than Cayzer v. Taylor, 10 Gray 
274). When he, a green hand and known to be such by 
defendant, requested of defendant to be set to work upon 
said machinery, he had “a right to presume on the mas- 
ter’s compliance with the obligations implied by the con- 
tract between them,” (Dale v. St. Louis, Kansas City ¢ 
Northern Ry. Co., 63 Mo. 459,) and that his employer would 
adopt suitable instruments and means with which to carry 
on its business. (Gibson v. Pacific R. R. Co., 46 Mo. 169. 
Plaintiff was right in presuming that his master had exer- 
cised ordinary care and diligence in protecting him from 
injury, and also in selecting the agent from which it might 
arise. Buzzell v. Laconia Manf. Co., 48 Me. 116; Ryan v. 
Fowler, 24 N. Y. 410; Noyes v. Smith, 28 Vt. 64; Patterson 
v. Wallace, 18 E. C. L. 50; Connolly v. Poillon, 41 Barb. 
869. True the machinery was of the most dangerous kind, 
but true it is also the more dangerous the machine the 
greater the diligence called for on the part of the master. 
Cayzer v. Taylor, 10 Gray 280; Jones v. Yeager, 2 Dill. 67. 


Lay & Belch and Edwin Silver also for respondent. 


Railroads should adopt such appliances as are best 
adapted to secure the safety of theiremployees. Greenleaf 
v. R. R. Co., 29 Iowa 14; Cooper v. R. R. Co., 44 lowa 134; 
Hegeman v. R. R. Co., 16 Barb. 353, affirmed in 2 Kern. 
19; Ford v. R. R. Co.,2 Foster & Fin. 730; Caldwell v. 
Steamboat Co., 47 N. Y. 282; Costello r. R. R. Co., 65 Barb. 
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92; ‘Smith 7 RR Co., 19 N. Y.127; Steinweg v. R. R. Co., 
43 N. Y. 123. 


Napton, J.—This suit was brought in February, 1876. 
The ground of action stated in the petition is, that the 
plaintiff was employed in defendant’s car shops at Hanni- 
bal; that he was ordered by the foreman to get out door 
head circles on a shaping machine; that it was no part of 
his duty to do work on this shaping mechine; that the 
defendant knowingly, carelessly and negligently furnished 
him with a machine and pattern both of which were imper- 
fect and dangerous; that the machine was without a fender 
or guard, and the pattern was single when it ought to have 
been double; and, consequently, that plaintiff, while care- 
fully and unaware of the danger, was working out door 
head circles, he was, through this disregard of duty on the 
part of defendant, wounded and bruised on his left hand 
to such an extent as rendered necessary the amputation of 
the first three fingers; to his damage $3,000. 

As to the facts in this case there is no conflict in the 
evidence. It appears that the plaintiff had been working 
in the shop of defendant for six years, mostly as a sawyer 
on a circular saw, but by reason of the discharge of a good 
many workmen, he was engaged by Mr. Shed, the superin- 
tendent, to work in the shop, generally, at the wages he 
had been before receiving, and at his own request was 
allowed by Mr. Davis, the foreman, to work on this shap- 
ing machine, with the use of which he was desirous of 
becoming familiar. Mr. Davis gave him all the instruc- 
tions he could, advised him that it was a dangerous machine 
and required great care, aud did the most difficult jobs or. 
it himself. The machine was without a guard; but the 
testimony of all the railroad officials who had superintended 
or worked in such shops was that they were not used any 
where in this State; nor was there any proof to show that 
they were used elsewhere, although they had been tried at 
Moberly, and in the shops of the Kansas Pacific, in the 
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State of Kansas, and been discarded or disused. In regard 
to the use of a single or double former, the evidence was 
clear that the latter was safer, when the work admitted of 
its use at all, as was the case on the piece the plaintiff was 
engaged on when hurt; but it was equally clear that the 
job upon which plaintiff was engaged could be safely done 
on a single former. The former, in this case, was handed 
to plaintiff by Mr. Corrigan, who was superintendent of 
the shop or cabinet in which such tools were made. It had 
been used by plaintiff on exactly such jobs as he was en- 
gaged in when he was hurt; and the job left unfinished by 
plaintiff in consequence of his hurt, was finished on a sin- 
gle former. After the accident, which disabled plaintiff 
for several weeks, during which his name was not stricken 
from the pay-rol! of employees, he returned to work on the 
same machine, and continued to work on it eighteen months, 
and until a month or so before this suit was brought. 

Two grounds were relied on by plaintiff for holding the 
defendant liable. One was that the machine upon which 
plaintiff was put to work was without a fender or guard. 
The other was that a single former was furnished him, in- 
stead of a double one. 

The instructions to the jury on these points, or rather 
on the first point alone, were as follows: 1. “ The jury are 
instructed that, while it is true that the defendant was not 
required to adopt every possible improvement in its ma- 
chinery, yet it was bound to keep sufficient and safe machin - 
ery, and to adopt suitable instruments for its servants who 
worked upon the same, and if defendant could have pro- 
vided for these by the use of ordinary care and foresight, 
and at a reasonable cost, then, if it failed to do so, it was 
guilty of a breach of duty and is liable for the consequences; 
and in this case if you believe- from the evidence that 
plaintiff, while in the employ of defendant, lost the first 
three fingers of his left hand by means of a shaping ma- 
chine furnished by defendant, and that said machine did 
not have a fender or guard, and that it was unsafe and 





































ae | ee oe 

















ew ee 











APRIL TERM, 1879. 





Cagney v. The Hannibal & St. Jo»eph Railroad Company. 


defective by reason thereof, and that defendant knew 
thereof, or might have known thereof by the exercise of 
reasonable care and diligence, and that defendant might 
have procured said guard or fender at small expense, then 
defendant is liable to plaintiff for said injury, provided 
you believe he received the same because of said machine 
not having such fender or guard; providing you believe 
that the plaintiff did not know at the time he was injured 
that there was such a thing as a fender or guard to that 
kind of amachine. 2. Even ifthe jury should believe from 
the evidence that the plaintiff was guilty of negligence or 
carelessness which contributed to the injury, yet if they 
further believe from the evidence that the defendant might 
have avoided said injury by the use of ordinary care, cau- 
tion and foresight in furnishing plaintiff with safe machin- 
ery and instrumentalities upon which to perform the work 
on which he was engaged, and that such want of care, 
caution and foresight was the direct or proximate cause of 
said injury, then the jury will find for the plaintiff.” 
When the first instruction is examined, in connection 
with the testimony on which it was based, or ought to have 
been based, the objections to it are apparent. There was no 
testimony to show that this shaping machine was a defect- 
ive one, without a guard, but that a guard was an additional 
security against negligence or possible accidents. These 
guards, it appears, had been abandoned in shops of this 
character where they had been tried, for the reason that 
some work had to be done where they could not be used, 
and their occasional use on such jobs as admitted their use 
had a tendency to make the workmen more careless, and 
they were, therefore, discarded as upon the whole disad- 
vantageous. They were used at the sash and blind factory 
of Mr. Lovejoy, at Kansas City, and the proprietor consid- 
ered them a great security on such work as he had to do; 
but all the witnesses who were connected with such shops 
as the plaintiff was employed in, agreed that they were 
either unknown or untried; or, if tried, had been aban- 
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doned. They were not used in any shop in this State, 
although they had been tried at Moberly ; and the foreman 
of the Kansas Pacific railroad at Armstrong, in Kansas, 
testitied that he had been nineteen years at the business, 
and that such guards were very seldom used; that he had 
tried them and discontinued their use, preferring to run the 
machine without a guard. But the instruction, disclaim- 
ing the doctrine that the defendant was bound to adopt 
every new invention, at the same time declares that safe 
machinery was necessary, which term safe is rather an 
equivocal one in this connection. If by this we are to un- 
derstand that the machine must not be dangerous, then it 
is clear from all the evidence, both of plaintiff and defend- 
ant, that neither the shaping machine nor the circular saw, 
nor probably various other machines in this shop, complied 
with this requisite. The plaintiff was told that the ma- 
chine on which he asked permission to work was a danger- 
ous one, and, doubtless, considering that he had been six 
years at work in the same shop, knew it himself. 

The instruction is also objectionable in leaving to the 
jury a question upon which the evidence was altogether on 
one side, and on which the hypothesis necessary to sustain 
a verdict for the plaintiff was entirely without evidence to 
support it. Mr. Townsend, the superintendent of the car 
shops at Hannibal, testified that he had been twenty-nine 
years in car shops, in one capacity or other, and never saw 
a fender to a shaping machine, until he saw the one brought 
into court from Lovejoy’s planing mill. 

The plaintiff also states in his evidence, which appears 
to be a candid statement of the facts, that he never saw 
this supposed improvement, and was not aware that a fen- 
der or guard was ever used. Why then impute to defend- 
ant, or rather to its leading superintendent in this branch 
of its business, opportunities of information which were 
inaceessible to plaintiff? For aught that appears, both 
Townsend and the plaintiff were unapprised of this inven- 
tion, and there is nothing to show that the one had any 
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better opportunities of hearing of it than the other, and 
yet the jury were told that if the defendant knew or could 
have known of this supposed or assumed improvement, 
and the plaintiff did not know of it, the defendant was 
responsible for not using it. 

But the leading principle involved in this first instruc- 
tion is identical with the principle involved in the case of 
Smith v. St. Louis, Kansas City & Northern Ry. Co., ante, 
p. 82. In that case the alleged negligence was the use of 
a T rail instead of a U rail, as a guard rail at a switch, the 
U rail being proved to be the safer, though the T rail was 
generally used. The subject is fully discussed and the au- 
thorities reviewed in that case by Judge Henry; and it is 
sufficient to refer to it as conclusive of the present. 

The second instruction for plaintiff seems to have 
been the result of haste or inattention. If understood lit- 
erally, that notwithstanding plaintiff’s injury was caused 
by his own negligence, he was still entitled to recover, if 
the defendant could have prevented it by due caution in 
furnishing safe machinery, this instruction is emphatically 
contradicted by the third instruction which the court gave 
for the defendant, which is as follows: 38. If the jury be- 
lieve from the evidence that the plaintiff, at the time he 
was injured, was holding his work in an improper and 
negligent manner, by keeping his fingers over the edge 
thereof on the side next to the knives of said machine, and 
that plaintiff’s said negligence in the manner of holding 
said work contributed directly to the injury complained of, 
then the plaintiff cannot recover, and the jury will find for 
defendant. 

This last instruction is clearly right. But it is proba- 
ble the instruction was intended to assert a principle fre- 
quently recognized by this court, that where an interval 
occurs between the negligence of plaintiff and the injury, 
during which it isin the power of defendant with ordinary 
and proper caution to prevent the injury, it is defendant’s 
duty to use the means afforded it of averting the damage, 
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and the plaintiff’s negligence will not excuse the subse- 
quent negligence of defendant which is necessarily the 
simmediate case of the injury. The doctrine has no 
application, can have none, to a cause like this, where the 
negligence and injury are instantaneous and simultaneous. 
Nelson v. Atlantic § Pacifie R. R. Co., 68 Mo. 593. 

As to the employment of a single former, to say noth- 
ing of the uncontradicted fact that Corrigan, a fellow em- 
ployee, furnished it to plaintiff, it is clear that it was 
competent for the work on which plaintiff used it. It was 
obvious to the senses that a double former would be safer ; 
but that the work could be done ona single former is 
established by the fact that the job was finished, after 
plaintiff got hurt, on the same former. No objection was 
made by plaintiff when Corrigan furnished him the single 
former, and he could see, even without the experience of six 
weeks on the machine, that whilst it was competent, its 
use required more care than a double former would, and 
that by putting his fingers over the side, instead of on the 
top, the risk of being cut was increased. He had done 
similar work before; and it was offered to be proved that 
he did similar work afterwards with the single former, 
during the eighteen months he subsequently worked on the 
same machine. 

We refrain from any comment on the rulings of the 
court in regard to the admission of evidence. There was, 
in our opinion, no case for a jury, and the judgment is re- 
versed. 





REVERSED. 
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Tue Strate v. Harper, Appellant. 


What is a Deadly Weapon, a Question for the Jury. Whether 
a knife or a brickbat is a deadly weapon, is not a question of law to 
be determined on demurrer to an indictment, but a question of fact 
for the jury. 


Appeal from Stoddard Circuit Court—Hon. R. P. Owen, 
Judge. 


H. H. Bedford for appellant. 
J. I. Smith, Attorney-General,for the State. 


Norton, J.—At the March term of the circuit court 
of Stoddard county, the defendant was indicted for an as- 
sault with intent to kill. The indictment charged that 
defendant “ did feloniously, willfully, on purpose and of his 
malice aforethought, make an assault upon one Martin 
Lawson, with a certain brickbat and a certain knife, which 
he, the said William H. Harper, then and there in his right 
hand had and held, and which certain brickbat and said 
certain knife, were then and there deadly weapons, with 
the intent then and there him, the said Martin Lawson, 
willfully, &¢., to kill and murder, against,” &c. 

A demurrer was filed thereto, on the ground that it 
does not allege that defendant committed the alleged assault 
on Lawson with a deadly weapon, or by any other means 
or force likely to produce death or great bodily harm, and 
calls a brickbat and knife a deadly weapon, when they are 
not in law, or in fact, a weapon of any kind, which was 
overruled, and the defendant excepted. 

The defendant was, thereupon, duly arraigned, pleaded 
“not guilty,” and a trial was proceeded with, at which the 
State offered evidence tending to establish the allegations 
of the indictment, to which objections were made on the 
ground that a brickbat and knife were not deadly weapons, 
which objections were overruled, and the defendant ex- 
cepted. 
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The defendant asked an instruction “that neither a 
pocket knife nor a brickbat is a deadly weapon within the 
meaning of the law,” which the court refused, and he ex- 
cepted. The court instructed the jury “that the question 
whether the knife and brickbat testitied to have been used 
by defendant in the alleged assault upon Lawson, is a 
deadly weapon, is a question of fact for them to determine.” 

The jury found the defendant guilty, whereupon he 
filed a motion fora new trial and in arrest uf judgment, 
which being overruled, he excepted and brings the case 
here by appeal. The objection taken to the action of the 
trial court sufficiently appears in the above statement. 
The demurrer, we think, was properly overruled. The in- 
dictment is founded on Wagner’s Statutes, section 29, page 
449, and contains al] the material allegations required to 
make out an offense thereunder, and is in form substantially 
the same as the indictment approved by this court in the 
cases of the State v. York 22. Mo. 462; State v. Bailey, 21 
Mo. 484; State v. McDonald, 67 Mo. 13. 

There was no error committed by the court in refus- 
ing to instruct the jury that “ neither a pocket knife nor 
brickbat is a deadly weapon within the meaning of the 
law.” Whether either was a deadly weapon was properly 
referred to the jury asa question of fact. Judgment af- 
firmed. All concur. 





AFFIRMED. 


BrickeNnkaMP, Plaintiff in Error, v. Rees. 


Trustee must be Present at his own Sale. Whenasale is made 
under a deed of trust, it is the duty of the trustee to be present for 
the purpose of observing its progress, protecting the interests of 
the parties concerned, rejecting fraudulent bids, and if necessary, 
adjourning the sale; and he must be present during the whole sale. 
It is not sufficient that he is present at its opening and close, if he 
absents himself during its progress. 
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Error to St. Louis Court of Appeals. 
P. E. Bland and A. Mellhinney for plaintiff in error. 


T. W. B. Crews and C. M. Napton for defendant in 
error. 


Hovaeu, J.—The plaintiff’s intestate executed and de- 
livered to the defendant, Rees, as trustee, a deed of trust 
of certain land in Franklin county, to secure the payment 
of certain notes to the defendant Jones, the cestui que trust 
in said deed. After default in the payment of the notes, 
and upon the request of the defendant Jones, the holder 
thereof, and after due notice given by the trustee of the 
time, terms and place of sale, and of the property to be 
sold, said land was sold, and the defendant Jones became 
the purchaser. Jones having refused to pay the purchase 
money, the present suit was instituted for specific perform- 
ance. The separate answers of the defendants admitted 
the sale and purchase by Jones; and, with other defenses 
in avoidance thereof, averred that the defendant, Rees, was 
not present at the auction. The circuit court found the 
issues for the defendant, and dismissed the plaintiff’s peti- 
tion. This judgment was attirmed by the court of appeals, 
and the plaintiff has brought the case here by a writ of 
error. 

The sale took place at the court house door in Union, 
the auctioneer or crier standing in the door, and the per- 
sons attending the sale, eight or ten in number, being 
inside in the hall. The testimony as to the presence of the 
trustee during the sale was conflicting. Four witnesses 
testitied that he was present, and three, including the trus- 
tee, testified that he was not. It is conceded that he was 
present at the court house door before the sale began, and 
that after the sale was over he went with the crier and the 
purchaser, Jones, into the collector’s office a few feet distant 
from the door where the sale was made. The trustee tes- 
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tified that during the sale he was not at the court house, 
but in a saloon on the opposite side of the street, and that 
he was not present at the sale because he did not think it 
was necessary for him to be there. Some of the witnesses 
who testified that he was present were bidders, and were 
more observant, doubtless, of other matters than of the 
presence or absence of the trustee. The positive testimony 
of the trustee, who, so far as the record shows, is entirely 
disinterested, must, under the circumstances, be regarded 
as conclusive of his absence, especially as he is corroborated 
in this particular by the crier, who, in soliciting bids, 
would very naturally observe the entire assemblage, inas- 
much as it was a small one. 

The counsel for the plaintiff contends, however, that 
such absence from the place of sale as that testified to by 
the trustee, will not avoid the sale; that he was present at 
its conclusion to do all that he could have done, had he 
been present at the actual crying of the sale. In this, we 
think, the learned counsel for the plaintiff isin error. It 
was the duty of the trustee to be present during the crying 
of the sale, to observe the progress thereof, protect the in- 
terests of the parties concerned, to reject fraudulent bids 
made to frustrate the sale, and, if necessary, to adjourn 
the sale. Graham v. King, 50 Mo. 22; Bales v. Perry, 51 
Mo. 452; Vail v. Jacobs,62 Mo. 130; Perry on Trusts, $$ 
779, 780; Gray v. Veirs, 33 Md. 18. If, however, the auc- 
tioneer may lawfully make a sale in the absence of the trus- 
tee, and should, during his absence, accept a bid, declare the 
person making the same to be the purchaser, and by a proper 
memorandum in writing complete the sale, it would be out 
of the power of the trustee to set such sale aside. White 
v. Watkins 23 Mo, 427. And in this way the trustee might 
substitute the auctioneer for himself inthe exercise of that 
very discretion which the law declares is a personal trust 
and cannot be delegated by him. The trustee, himself, 
should be present to sanction the acceptance of the bid by 
the auctioneer before any binding memorandum of the 























sale is made. Whether the sale was, in fact, judiciously 
conducted, and advantageous in its terms to the debtor, 
are questions not involved in the present inquiry. Bales 
v. Perry, 51 Mo. 452. 

The judgment of the court of appeals will be affirmed. 
The other judges concur. 


1. Practice on Appeal from Justice’s Court. In an action com- 
menced before a justice of the peace, a plea of non est factum may 
be filed for the first time in the circuit court. 

Promissory Note: autreration. Any alteration of a promissory 
note invalidates it in the hands of the party making the alteration, 
no matter how pure his motive was. 


bo 


Appeal from Moniteau Circuit Court.—Hon. G. W. Miuusr, 


The plaintiff testified that he loaned the money to the 
defendants, they agreed to pay him one per cent. a month, 
and the note was drawn that way—he scratched the word 
“one” out and by so doing he thought it would be an ad- 
vantage to them. 


Moore & Williams for appellants. 
Edmund Burke for respondent. 


SuErwoop, C. J.—Action before a justice of the peace 
on a promissory note. 
It was perfectly competent for defendants to file 
their plea of non est factum for the first time in the circuit 


I, 


Moore v. Hutcuinson et al., Appellants. 


Failure of Evidence: practice in supremMe court. When there 
is no evidence to support the judgment, the Supreme Court will 
order a reversal, regardless of the declarations of law given. 
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Moore v. Hutchinson. 


AFFIRMED. 


Judge. 
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court, since the trial in the circuit court was de novo. Phil- 
lips v. Bliss, 32 Mo. 427. 

II. The payee of the note had no right to alter the | 
note in the slightest particular, without the consent of all e 
who were interested ; and such unwarranted alteration ren- 
dered the note null in his hands, no matter how pure his 
motives in making the alteration. Haskell v. Champion, 
30 Mo. 136; Evans v. Foreman, 60 Mo. 449; Capital Bank 
v. Armstrong, 62 Mo. 59; German Bank v. Dunn, 62 Mo. 79. 

III. The judgment recovered by plaintiff cannot stand, 
because there is no evidence to support it; his own testi- 
mony showing that he altered the note by striking out the 
word “one,” which rate of interest the note bore per 
month. Aud the motion for a new trial called attention 
to the fact that the verdict was contrary to the evidence. 
Under such circumstances this court interferes, regardless 
of the declurations of law given, or if none were given. 
Hart v. Leavenworth, 11 Mo. 629; Robbins v. Phillips, 68 
Mo. 100. Judgment reversed. All concur. ‘ 





REVERSED. 





Tue State v. Guy, Appellant. 


1. Change of Venue for Prejudice of Inhabitants: pectsion or 
TRIAL CouRT concLusive. The Supreme Court will not interfere 
with the action of the trial court in refusing a change of venue asked 
on the ground of prejudice on the part of the inhabitants of the 
county, after evidence heard on both sides, unless it appears that 
palpable injustice has been done. 

2. Evidence: apMissions or THE accusep. Voluntary statements 
made by the accused while under arrest, if not drawn out by threats» | 
promises or other improper means, are admissible in evidence ! 
against him. 

3. Remarks by the Prosecuting Attorney atthe Trial. Not 

every indiscreet remark made by the prosecuting attorney, in the 

presence of the jury, will furnish ground for a new trial. Certain 
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remarks made in the present case are examined by the conrt and 
held not to warrant a reversal. 


4. Evidence of Threats. Upon a trial for murder a witness was 
permitted to testify that shortly before the killing took place, she 
heard the defendant say: “I'll kill him before day, God d—n 
him.” Held, that the evidence was properly admitted, though the 
name of the deceased was not mentioned by defendant. Whether 
the threat referred to him or not, was for the jury to determine. 


Appeal from Jefferson Circuit Court.—Hon. Louis F. Dinntna, 
Judge. 


Williams & Green for appellant. 


J. L. Smith, Attorney-General, and 7. H. McMullen, 
Prosecuting Attorney of Jefferson county, for the State. 


Henry, J.—At the January term, 1879, of the Jetter- 
son circuit court, the defendant was indicted, charged with 
having murdered Aaron McPete on the night of the 25th 
day of December, 1878. He was tried at the same term, 
convicted of murder in the first degree, and sentenced to 
be hanged. From the judgment he has appealed to this 
court. 

A motion was made to quash the indictment on the 
ground that it charged that the defendant made the assault 
upon Aaron McPete, and shot Aaron McPeto. An exam- 
ination of thegriginal indictment which, by agreement, 
was sent here with the transcript, has satisfied us that there 
is no foundation in fact for the objection. Where the 
name in the indictment is, by defendant’s counsel, taken 
tor McPeto, the final “‘e” has somewhat the appearance of 
an “0,” but a close inspection shows that it is an “e,” in 
which the upward or finishing stroke is carried higher 
than where the name elsewhere occurs in the indictment, 
making it bear a resemblance to the letter “0.” 

Defendant complains, and assigns it as error, that the 
court refused his application for a change of venue. His 
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1 cHANGE OF application was in due form, and alleged 


DICE OF INHABI- ; 4 ° . 
pie oF ku“Br that the minds of the inhabitants of Jeffer- 


of trial courteon- son county were so prejudiced against him 
that he could not have a fair trial in said county. Evidence 
was introduced by him to prove the existence of such 
prejudice, and by the State to show that it did not exist. 
The finding of the circuit court on that issue is conclusive, 
and not to be interfered with by this court, unless it appear 
that palpable injustice has been done. 

The State was permitted, against objection of the de- 
fendant, to prove by the officer who arrested him, state- 
2. EvipeNce: ad- ments of the defendant in reply to inquiries 
accused. made by the officer concerning the difficulty. 
No threats, or promises or other improper means were 
employed by the officer to induce the statements, which 
were, therefore, voluntary and admissible. 

The defendant made a statement under oath before the 
coroner at the inquest, in regard to the killing, and, on the 
3. nemarxssytae trial in the circuit court the prosecuting 
ToRMEY ow tie attorney, while the coroner was testifying, 
—? exhibited to him the “ return of inquest pro- 
ceedings,” and asked him if “* Monroe Guy made any 
statement to him, and if so, under what circumstances ?” 
Defendant’s counsel objected, “ because any statement made 
by defendant at the inquest was made Wpen he was not 
informed of his right to refuse to answer any question, and 
was without any counsel,’ whereupon the prosecuting at- 
torney remarked to the defendant’s counsel, in the presence 
of the jury: “The defendant could have told the truth 
just as well before he consulted counsel as he could after- 
ward ;” and, for this remark of the prosecuting attorney, 
it is urged that the judgment should be reversed. Tow it 
could have prejudiced the defendant, it is impossible to 
conceive. It must be assumed that a jury is composed of 
men of some intelligence, and that such a side-bar remark 
would have any influence upon them whatever, is not to 
be supposed. The cases in which this court has censured 
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the conduct of prosecuting attorneys, does not warrant the 
inference that for every indiscretion committed by a prose- 
cuting attorney in the progress of a trial in a criminal 
cause, this court will reverse the judgment. 

On cross-examination of the defendant, who testified in 
his own behalf, the prosecuting attorney, holding in his 
hand the report of the proceedings of the inquest upon 
McPete, opened at Monroe Guy’s testimony, asked him the 
following question: “ Were you sworn as a witness at the 
inquest held on Aaron McPete?” to which defendant’s 
counsel made the same objection that was made when the 
coroner was interrogated in relation to that testimony. 
Thereupon the prosecuting attorney stated to the court, 
in the presence of the jury, that he did not desire to cross- 
examine the witness on the subject of his testimony before 
the coroner, but simply to authenticate the signature, and 
then, if there were statements in such testimony contra- 
dictory of the evidence now given by the witness, to read 
the same to the jury to impeach the credibility of the wit- 
ness; that the defendant having voluntarily become a 
witness, could be impeached, or his credibility attacked as 
any other witness. This, it is contended, was misconduct 
on the part of the State’s attorney, prejudicial to the de- 
fendant, for which the judgment should be reversed. In 
what the impropriety of this statement consists, we are 
unable to perceive. The attorney did not state that de- 
fendant’s testimony before the coroner would contradict 
his evidence on the trial. If he was wrong in the legal 
proposition he stated, the court promptly corrected him by 
sustaining the objection made by defendant’s counsel. 
There was nothing reprehensible in the remark made by 
the attorney to the court. 

It appears from the evidence that on the night of De- 
cember 25th, 1878, the colored people of the town of De 
Soto, held a church festival, which defendant and McPete 
attended. While in the church defendant and McPete 


quarreled. A few words passed between them, but nothing 
2869 
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then occurred to indicate that the quarrel would be re- 
newed, or that anything serious would ensue. Immediately 
after the altercation, which was witnessed by defendant’s 
mother, who was sitting near them, she called Monroe to 
her and said to him, “ Don’t have any fuss here to-night, 
Monroe,” and defendant replied, “ I was’nt doing anything 
tohim.” After this defendant left the church and procured 
the pistol with which he shot McPete. His mother testified 
that he went on an errand for her, but however that may 
be, he also borrowed the pistol while he was out. 

Maria Breckenridge testified that after the mother of 
defendant called him to her, and tola him to have “no 
4. evrpexce or /USS,” he left his mother, and, passing near 
saaease. witness, she heard him say, “I'll kill him 
before day, God d—n him.” To the introduction of this 
evidence defendant objected, because it did not appear that 
the threat related to McPete. Whether it did or not, it was 
for the jury to determine, and the court properly overruled 
the objection. The testimony of Maria Breckenridge was, 
that there was but a brief interval of time between the 
quarrel and the threat. 

After the defendant returned to the church with the 
pistol, which was subsequent to the threat testified to by 
Maria Breckenridge, defendant and McPete had the diffi- 
culty outside of the house, which resulted in the death of 
MePete. No one saw the rencounter, but defendant ad- 
mitted that he shot MePete, claiming that McPete as- 
saulted him with a knife, and was striking at him with the 
knife when the shot was fired. I have not endeavored to 
state the substance of any more of the evidence than is 
necessary to be considered in connection with the errors 
assigned. The jury found the defendant guilty, and, as 
there was sufficient evidence to warrant their verdict, we 
have only to pass upon the rulings of the court which are 
complained of by defendant. 

Robert Bruce was introduced as a witness for defend- 
aut, who proposed to prove by him that in the afternoon 
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of the day on which the homicide occurred, he met McPete 
in De Soto, and asked him if he was going to the festival. 
He replied that he was. Witness then remarked to him, 
«“ There is a bad crew in this town,” and deceased replied : 
“T’ve got a bad crew too, coming on behind.” Witness 
said, “Aaron, don’t get drunk,” in answer to which Aaron 
said: “I won’t get drunk. I’m going to have my fun, 
and the first nigger that fools with me, I'll put him to his 
end;” that this threat was communicated to the defendant 
by the witness about a half hour after it was made. The 
court sustained an objection to the introduction of this evi- 
dence, and of that ruling defendant complains. The re- 
mark of the deceased was not a direct threat, and the 
conditional threat was against no particular person. It 
was but the idle boast of a braggart, and why the witness 
communicated it to the defendant, if he did, is not ex- 
plained, and cannot be imagined. What connection had 
this threat, if it is to be so regarded, with the conflict be- 
tween the defendant and the deceased? Or what possible 
light could it have thrown upon the rencounter? It would 
have prejudiced rather than benefited the defendant’s case, 
for it would have given foundation for the theory that, so 
far from avoiding the deceased on account of the threat, 
he had sought and provoked the difficulty. In no view to 
be taken of the case was the evidence admissible. The 
testimony warranted the verdict; the court committed no 
error on the trial of the cause, which was conducted 
throughout with the utmost fairness. No objection is 
urged to the instructions given for the State. All that 
defendant asked were given, and the instructions given as 
fully and correctly declared the law, applicable to the facts, 
as any instructions in a case of murder, that we have had 
occasion to consider. All concurring, the judgment is af- 
firmed. 

AFFIRMED. 
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Donovan v. Dunnine et al., Appellants. 


1. Equity Pleading: rravpuLent conveyance. When the plaintiff 
bases his claim to equitable relief against several defendants on one 
general right, the petition is not demurrable for multifariousness, al- 
though the defendants may have separate and distinct defenses. 

This principle applied to a case where plaintiff sought to have 
certain conveyances set aside as being in fraud of creditors. 


2. Fraud. Upon examination of the evidence the court finds a deed 
in controversy in this case, to have been executed in fraud of cred- 
itors. 

3. Constructive Fraud ; secret RESERVATION or Use. The fact that 
the grantor in a deed, absolute on its face, by a secret contempora- 
neous instrument reserves to himself, for life, the use of the prop- 
erty conveyed, is evincive of legal, if not actual fraud. 


Appeal from Buchanan Circuit Court.—Hon. J. P. Gruss, 
Judge. 


Silas Woodson and Doniphan § Reed for appellants. 
Loan, Pike, Vories, Thomas § Tyler for respondents. 


Norton, J.—This is a suit in equity, commenced in the 
circuit court of Buchanan county, for the purpose of setting 
aside certain conveyances on the ground of fraud. ‘The 
petition alleges that defendant, William Dunning, was, in 
November, 1873, indebted to various persons, as follows: 
To one Riddle in the sum of $1,230; Toole $1,162; White 
$390; Wallingford $695; Beattie $1,139; Willis & Logan 
$56; the Buchanan Bank $574 and $201, and George W. 
Samuel $857; that said Dunning was insolvent, and, on 
the 12th day of November, 1873, executed and delivered 
to his daughter, Annie Stephens, a deed to the northwest 
quarter of the northeast quarter of section 28, township 
56, range 36, and that this deed was made without any con- 
sideration; that, on the 11th day of March, 1874, defend- 
ant, Dunning, executed to his co-defendant, Rachael N. 
Grace, his daughter, a deed conveying to her the northwest 
quarter of section 35; also the northeast quarter of section 
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34; also the east half of the northeast quarter of the 
northwest quarter of section 34; fifteen acres out of the 
southwest corner of southeast quarter of section 27, all in 
township 56, range 36; on that the 28th of March, 1874, 
said Dunning executed a deed to W. Grace, conveying to 
him the southeast quarter of the northeast quarter of 
section 28, township 56, range 36; that on the 4th day of 
May, 1874, he executed a deed to Sarah C. Williams, 
conveying to her the south half of the northwest quar- 
ter of section 27, township 56, range 36; that on the 
24th day of October, 1874, he executed a deed to R. N. 
Grace, conveying to her the north half of the southeast 
quarter of section 21, and the northwest quarter of the 
southwest quarter of section 21, township 56, range 36; 
that all the grantees in said deeds were the children of the 
said Dunning, and that the deeds were without considera- 
tion, and fraudulent and void as to creditors; that all of 
the debts, aforesaid, were put into judgment in January, 
1875; that executions were issued on said judgments dur- 
ing the months of March, April and May, 1875, which 
were levied upon the interest of said Dunning in all said 
lands, and at the sale made thereof by the sheriff on the 
Ist day of June, 1875, the plaintiff became the purchaser. 

All the defendants, except William Dunning, R. N. 
Grace and her husband, and William Grace, made default, 
and judgment was taken against them accordingly. De- 
fendants R. N. Grace and William Grace, filed answers, 
denying the allegations of the petition, and claiming to 
have bought the respective tracts of land conveyed to 
them, and to have paid a full price therefor. The issue on 
the answer of Wm. Grace was found in his favor, and that 
tendered by the answer of R. N. Grace, as to one-half the 
land conveyed to her in March, 1874, was found for 
plaintiff, and the finding was also for plaintiff for the 120 
acres conveyed by said Dunning, in October, 1874, to her, 
and judgment was according rendered, from which defend- 
ants John Grace and R. N. Grace, after appropriate motions 
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for a new trial had been overruled, have appealed to this 
court. But two grounds of error are brought to our atten- 
tion by the record: Ist. That the court erred in admitting 
evidence of the indebtedness of said William Dunning; 
and, 2nd. That the evidence does not justify the finding of 
the court. 

It is urged, in support of the first alleged error, that 
the evidence should not have been received, because the 
1 EQUITY | PLEAD. petition is multifarious and defective in not 
conveyance. alleging a conspiracy between the defendants 
to defraud the creditors of said Wm. Dunning. This ob- 
jection to the admission of evidence was not well taken. 
The reason given in support of it, we think, is answered by 
the case of Tucker v. Tucker, 29 Mo. 350. The plaintiff 
bases his claim for relief on one general right, and in such 
vase the bill is not demurrable, although the defendants 
may have separate and distinct defenses. 20 Pick. 368; 
3 Iredell Eq. 611; 6 John. Ch. 156. 

When the facts, as disclosed in the record, are exam- 
ined, we can find nothing in them authorizing an interfer- 
2. FRAUD. ence, by this court, with the decree and 

judgment in the case. It appears from the evidence that 
the defendant, Wm. Dunning, who was an old man, the 
owner of a large amount of real estate, and in good credit, 
reposed confidence in his son, J. M. Dunning, and had 
given him authority to sign his name to a few notes, ac- 
cording to the testimony of Dunning himself. This trust 
had been abused, and the name of the father was placed 
by the son on a large number of notes, as the father tes- 
tities, without authority, amounting in value to more than 
his entire estate, after setting off a homestead. Be this, 
however, as it may, when suits were brought on these notes, 
the father made default, and allowed judgment to go against 
him, and, in one instance, made a voluntary confession of 
judgment, thus by his refusal to answer in the first instance, 
and by his voluntary acknowledgment of the debt in the 
other, ratifying the acts of hisson. Asa subsequent ratifi- 
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cation of an act unauthorized when done, is equivalent to 
a previous authorization of the act, the debts on which 
these judgments were obtained, and under which the prop- 
erty in question was sold, are to be regarded as the debts 
of William Dunning, for the payment of which his prop- 
erty was justly liable. Several of these debts were con- 
tracted in 1870, and prior to 1873. One of them originated 
in 1864. The evidence shows that when the payment of 
these debts was sought to be enforced, all of the real estate 
of defendant had passed by virtue of various deeds by him 
executed to his children, leaving nothing out of which any- 
thing could be made on execution. As to the parties not 
answering, the deeds were confessedly voluntary and fraud- 
ulent as to creditors. 

In reference to the deed executed in March, 1874, to 
R. N. Grace, the claim made by defendant that it was sup- 
ported by a valuable consideration, free from fraud, so far 
as creditors are concerned, we think not well founded. It 
is true that the evidence tends to show that in 1878 the de- 
fendant R. N. Grace, conveyed a valuable tract of land, 
worth from six to ten thousand dollars, to the wife of J. 
M. Dunning, the son of Wm. Dunning, who had so freely 
used his father’s name, and that William Dunning agreed 
to convey to her his home-place, consisting of 400 acres, 
which is embraced in the deed of March 11th, 1874. It 
uppears from the answer that when this exchange, or 
transfer of lands, was first talked about, James M. Dun- 
ning, the son who had, as testified to by his father, signed 
his name without authority to various notes, and obtained 
money on the strength of his father’s credit, joined in the 
proposition. In the answer of R. N. Grace, we find this 
language: “That the said William Dunning and James 
M. Dunning, proposed to defendant, Rachael N. Grace, that 
if she and her husband would convey to the said James M. 
Dunning, or his wife, Anna C. Dunning, the quarter sec- 
tion of land, the said William Dunning would convey to 
the defendant, Rachael N. Grace, all the real estate em- 
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braced in the deed executed by said Dunning, and his wife, 
to R. N. Grace, on the 11th day of March, 1874, mentioned 
in the petition, provided, however, the defendant, Rachael 
N. Grace, would agree and obligate herself to allow the 
said William Dunning to use and oceupy one-half of all the 
real estate mentioned in said deed during his natural life.” 
It is also further said in the answer: ‘That the defend- 
ants were put in possession of the land described in the 
deed of March 11th, 1874, and that they have held posses- 
sion ever since subject to the use of one-half thereof by 
the said Dunning, during his life, as agreed between de- 
fendants and the said Dunning, in the summer of 1872, 
when these defendants agreed to convey the land mentioned 
in the deed tou Anna C. Dunning. upon the terms herein 
before mentioned.” The effect of this agreement was to 
put the land conveyed by Mrs. Grace to the son’s wife, 
beyond the reach of the son’s creditors, and the land to be 
conveyed to Mrs. Grace beyond the reach of the creditors 
of the father, thus leaving the children of old mar Dun- 
ning in the full possession, not only of all the land they 
owned, but all that the father owned, with the right secured 
to the father to use and enjoy one-half thereof during his 
life, and to his wife the same use if she survived him. 
Considering these facts in connection with the state- 
ment in the deed of March 11th. 1874, “that the consid- 
eration was $5,000 paid to James M. Dunning and natural 
love and affection,” and the statement contained in the 
evidence of the father that “I had made a will, and by it 
gave my home-place to my son, James M. Dunning, and 
my daughter, Rachael N. Grace; after making this will I 
agreed to convey my entire home-place to Rachael N. 
Grace, provided she would convey her home-place to J. M. 
Dunning, or his wife;” the inference is plainly deducible that 
the 160 acres, conveyed by Mrs. Grace to J. M. Dunning’s 
wife, was estimated at $5,000, and sufficient consideration 
for the undivided half that the son was to get under the 
provisions of the will, in the home place, consisting, as the 
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evidence shows, of about 400 acres, and the consideration 
of love and affection was to support the conveyance of the 
remainder. If the land conveyed by Mrs. Grace to the 
son’s wife had been esteemed by the parties to be of the 
value of the 400 acres conveyed by the father to Mrs. Grace, 
why insert the additional consideration of love and affec- 
tion? Besides this, if the 160 acres of land conveyed by 
Mrs. Grace to James M. Dunning’s wife, was esteemed by 
the parties of equal value to the 400 conveyed by the father, 
Wm. Dunning, to the daughter, Mrs. Grace, the son, who 
had betrayed the confidence of the father, would receive 
the entire estate of the father, and the daughter, nothing. 
In other words, Mrs. Grace would receive 400 acres of land, 
worth only as much as the 160 acres she was to convey to 
J. M. Dunning’s wife, and half of the 400 acres thus re- 
ceived was to be encumbered with a life estate of the father, 
Wm. Dunning. This theory is in direct opposition to the 
intention of the father as expressed in the will previously 
made by him, that she was to get half his home-farm of 
400 acres, and his son, James, the other half. This is, 
doubtless, the view taken by the trial court in declaring 
that the deed of March 11th, 1874, to the extent of one 
undivided half of the land therein conveyed, was volun- 
tary and without consideration, and void as to creditors.” 

Besides this, it further appears that at the time of the 
execution of the deed of the 11th day of March, 1874, 
8. consTRUCTIVE Mrs. Grace, in connection with her husband, 
ervation of use. executed an obligation in writing, a part of 
which is as follows: ‘ We agree to give William Dunning 
full and complete control of the undivided half of all the 
real estate this day deeded to Rachael N. Grace by Wm. 
Dunning and Anna Dunning, his wife, during the natural 
life of said Wm. Dunning, and if the said Anna Dunning 
should survive her husband she is to have the same control 
of the said premises during her natural life. Each party 
agrees to pay one-half the taxes.” This writing being 
executed cotemporaneously with the deed is to be read with 
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it. Copeland v. Yoakum 38 Mo, 349. It seems to be con- 
ceded by counsel iu the argument, that if this reservation 
had appeared on the face of the deed it would have 
rendered it void as to creditors, and such seems to be the 
principle announced in the case of the State to use, §c., v. 
Benoist, 37 Mo. 500; Robinson v. Robards, 15 Mo. 459; 
Bigelow v. Stringer, 40 Mo. 195. It also seems to be con- 
ceded that if said writing was executed according to the 
original agreement betweeu said Dunning and Mrs. Grace, 
it would have the same effect. It is, however, argued that 
it was not so executed. This argument is fully answered 
by the statements of the answer hereinbefore referred to, 
which conclusively show that it was made in pursuance of 
the original agreement. ‘This secret trust, whereby the use 
and control of one-half the land conveyed was to be exer- 
cised by the said Dunning as if he had never conveyed it, 
is evincive of legal, if not actual fraud on the part of all 
concerned. 

The question as to whether the trust was created with 
intention to defraud creditors was proper to be considered 
by the court, and with its finding in that respect we can 
see nothing in the evidence justifying our interference, 
Judgment affirmed, in which all concur. 


AFFIRMED. 


Micuet et al., Appellants, v. TINSLEY. 


1. Affirmed on the Facts. This being a suit in equity to divest 
title out of the defendants and vest it in plaintiffs, on the ground 
that it was obtained by defendants through fraud and breach of 
trust, the court examines the evidence aad affirms the judgment of 
the lower court in favor of defendants. 

2. Reformation of Deeds for Mistake on their Face. The 

court can reform a deed where there are mistakes apparent upon 

the face of the instrument, without parol testimony to prove the 
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mistake, as for instance, where the seal is omitted, though the deed 
purports to be under seal, or where there is no granting clause, 
although there are words of warranty. 


8. Statute of Limitations. A party not in the possession of land 
cannot invoke the statute of limitations to prevent the correction of 
errors in a deed under which the possessor claims title. 


Appeal from New Madrid Cireuit Court-—Hon. D. L. Hawk- 
Ins, Judge. 


Waters & Winslow with S. 7. Davis for appellants. 


The court below erred in reforming the trustee’s deed 
from Hunter to Tinsley. It had no seal, and no words of 
conveyance. It was in fact a simple memorandum of the 
sale. As a contract to convey or a conveyance, it had no 
validity, and was not a proper instrument for reformation. 
1. The mistake complained of was the result of pure care- 
lessiess, and against such mistakes equity affords no relief. 
Graham +. Berryman, 19 N. J. Eq. 29; Dillett v. Kemble, 25 
N. J. Eq. 66; Voorhis v. Murphy, 26 N. J. Eq.434. 2. The 
deed is not such an instrument as equity will reform. It 
was made in execution of a naked legal power. There 
was and could have been, no pre-existing contract to be 
reformed, as the trustee could only follow strictly the terms 
of the deed appointing him. The trustee is the custodian 
of a naked legal power; and the particular mistakes com- 
plained of here consist of the omission of certain statutory 
requisites of a valid deed. Equity will not aid the de- 
fective execution of mere legal powers, or where the policy 
of legislation supervenes. Besides, conflicting equities, 
growing out of the transaction, have become involved, and 
equity cannot consistently interfere. 1 Story Eq. Jur., (12 
Ed.) §§ 95, 96, 176, 178; Moreau v. Detchmendy, 18 Mo. 
522; Speck v. Wohlien, 22 Mo. 310; Moreau v. Branham, 
27 Mo. 351; Sehwickerath vr. Cooksey, 53 Mo. 75; Shroyer v. 
Nickell, 55 Mo. 264; Houx v. Bates Co., 61 Mo. 391; Bright 
v. Boyd, 1 Story (U.8.) 478; Gibb v. Rose, 40 Md. 387 ; Dick- 
inson v. Glenney, 27 Conn. 104. 3. As to the granting 
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words, whether they shall be words of quit-claim or war- 
ranty, or to what extent they shall go, nothing short of the 
kind and quantity of evidence required to establish trusts, 
mortgages, and the like, by parol, will be sufficient. There 
is simply no evidence in the record on this subject. To 
secure such relief, the contract must be certain, mutual, 
lawful, untainted with fraud, and in every way capable of 
performance; and the evidence must be clear, convincing, 
unequivocal, to show the existence of the mistake and its 
precise character; which implies the ability to show the 
exact language the parties intended to use. Every pre- 
sumption is in favor of the instrument as it is; and the 
mere fact that something is necessary to make it effectual 
will not justify its reformation without evidence. State ex 
rel. v. Frank, 51 Mo. 98; Schwickerath v. Cooksey, 53 Mo. 
75; Mastin v. Halley, 61 Mo. 196. For aught that appears 
in the record, Hunter may have used the identical words 
he intended, and may have been mistaken as to their legal 
effect only. If so, the court had no power to correct it. 
Moorman v. Collier, 32 Towa 138; Jacobs v. Morange, 47 N. 
Y. 57. The right to have the mistake corrected was barred 
by the statute of limitations. The mistake here, if any, 
was palpable on the face of the deed, and the natural pre- 
sumption is that it was discovered within a reasonable 
time. Hunter v. Hunter, 50 Mo. 445. 


Hockaday & Silrer and Louis Houck for respondents. 


1. The power contained in the deed was not a statu- 
tory one, but was the private power of the grantor in the 
deed of trust, and, hence, its defective execution could be 
corrected. Beatie v. Butler, 21 Mo. 319; 2 Perry on Trusts, 
§$ 602 g. 2. Nor did the statute of limitations bar the 
correction. Varick v. Edwards, 11 Paige 290; Bartlett v. 
Judd, 23 Barb. 268; Love v. Watkins, 40 Cal. 547. The 
evidence of mistake was sufficient to authorize the correc- 
tion. The omission of the seal by mistake is apparent from 
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the words “under my hand and seal,” in the conclusion of 
the deed. Mastin v. Halley, 61 Mo. 199; Wadsworth v. 
Wendell, 5 John. Ch. 224. So the omission of operative 
words of grant is equally apparent from the clause of cov- 
enant and warranty. 


Napton, J.—This is a proceeding in equity to establish 
the title of plaintiffs to eight or nine hundred acres of 
land in Pemiscot county, alleged to have been divested 
from plaintiffs’ ancestor by ffaud and breach of trust. The 
suit was instituted on the 10th day of August, 1869, the 
pleadings and testimony are voluminous, most of the trans- 
actions upon which the finding and decree of the court are 
based, occurred years ago, extending from 1837 down to 
within a year or two before the institution of the suit, 
and it is, therefore, necessary to determine whether the 
finding of the court upon which the bill was dismissed, 
and upon which, what is here called the cross-bill was sus- 
tained, was justified by the testimony, and whether the 
decree was authorized by the finding. It would not sub- 
serve any useful purpose, however, to give a detailed state- 
ment of the evidence in the case. There are some facts 
undisputed, and these need only to be rehearsed; there are 
others about which the evidence is contradictory, and con- 
cerning them we will merely state the character of the 
evidence adduced on either side, and the inferences to 
be drawn from such testimony, taken in connection with 
undisputed facts. 

It appears from the record that Arthur F. Eastwood, 
one of the sons of James Eastwood, entered part of the 
1 arrrnurpow l#nd in controversy at the Jackson land 
720 cae. oftice, in 1837, in his own name, and secured 
the patent from the Government in due time. He was 
then a minor about eighteen years old. He was a brother 
of William J. Eastwood, who was younger than he, in 
whose name the remaining forty acres of the land was 
entered. The plaintiffs were the three children of Arthur 
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F. Eastwood and his heirs and the heirs of his brother, 
William J., both of whom were dead long before the com- 
mencement of the suit in 1869, Arthur having died in 1850, 
and the exact date of the death of his brother, which oc- 
curred afterwards, not appearing from the record. It 
appears that in 1844, and previous to that time, and proba- 
bly before the removal of the father, James Eastwood, from 
Tennessee, over the river into that part of New Madrid 
now called Pemiscot, the old, man was embarrassed by 
debts, though holding « large quantity of land. However 
that may be, he and his two sons, Arthur and William, 
being in that year indebted to Robert G. Watson, and Wat- 
ers & Allen, of New Madrid, to the amount of about $3,000, 
the father and the two sons, with their wives, executed a 
deed of trust to W. W. Hunter, conveying the land now 
in dispute, and a variety of personal property, consisting 
mostly ot stock and some household furniture, and some 
slaves, to secure this indebtedness. These lands, though 
of inexhaustible fertility, and above the reach of high 
water, and heavily timbered, were not probably at that day 
(1844) worth in the market over $3 or $4 an acre. To 
make them valuable the timber had to be removed. The 
trustee was authorized by this deed, in the event that the 
indebtedness recited in it was not paid on January Ist, 
1847, to advertise by nine hand-bills put up in the most 
public places in said county, sufficient of said property to 
pay said debts and costs, and he was required to sell said 
property to the highest bidder, unless otherwise agreed 
upon by the parties on the day of sale. 

There is considerable diversity of opinion in the state- 
ments of witnesses as to what occurred at the sale, which 
took place in 1852, and after the death of Arthur F., one 
of the grantors. The trustee, Hunter, was dead before the 
trial, and so was the father, James Eastwood, and both 
the sons. His two sons-in-law, Nall and Tinsley, were, 
however, examined, and they were obviously the most re- 
liable witnesses, as they had every opportunity of knowing 
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the facts, and so far as can be perceived, no motive to mis- 
represent them. From their testimony, as well as that of 
Mrs Eastwood, the wife of James Eastwood, and the in- 
trinsic probabilities of the case, it appears clear that the 
old man had advanced the money to enter these lands, and 
was the real owner of them, and had always been so re- 
garded by his sons and sons-in-law. and by all the family, 
and exercised over them the control which devolved on an 
owner. There is undoubtedly a mass of testimony which 
seeks to contradict this conclusion, but it comes chiefly 
from persons who were not in a situation to know the facts. 
The account given by Tinsley and Nall, which we consider 
more reliable, makes it plain that James Eastwood was 
anxious to prevent a sacrifice of the land, and, therefore, 
in 1852, by consent of his creditors, it was agreed to be 
conveyed to Dr. Tinsley, who was subsequently to make 
such sales as James Eastwood should direct. At the sale 
the bids for the land were made by Tinsley and Nall, and 
Michel and James Eastwood, all members of the family, 
but the understanding was that the whole should be con- 
veyed to Tinsley, and it was so done, or attempted to be 
done. The charge of fraud and conspiracy in the sale is 
made in the bill, and it is a part of the basis upon which 
the deeree of the circuit court is sought to be reversed. 
This charge is based on the sole fact that Hunter, the trus- 
tee, conveyed all the land to Tinsley, and not to the five 
highest bidders. That such an arrangement was made 
before the sale and subsequently carried out is conceded, 
but the question whether it was fraudulent or not, is an- 
other matter, and the answer to it depends on all the facts 
appearing in the case. There were five bidders at the sale, 
but by an agreement between them, it was understood that 
the title should be conveyed to one. The notes given by 
those bidders were satisfactory to the creditors, and they 
all concurred in requesting the trustee to make the deed to 
Tinsley. The land was duly advertised and put up to the 
highest bidder, but those bidders were friends and relatives 
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of the owner and agreed that the title should be made to 
Tinsley. Tinsley’s contract in regard to his duties was 
reduced to writing. It was simply to convey as the old 
man should direct, and after paying the debt to follow his 
directions. There is no charge that Tinsley did not faith- 
fully carry out his agreement. The death of Arthur 
Eastwood did not extinguish or suspend the power of sale, 
(Benkie v. Buller, 21 Mo. 313,) and the whole object and 
effect of the arrangement denounced as fraudulent, was to 
put the legal title in one,in whom all parties, the owners, the 
creditors and the trustee had implicit confidence, and whose 
subsequent acts proved that such confidence was not mis- 
placed. We are not apprised of any rule of equity which 
prohibits such an agreement. The legal title of Arthur 
Eastwood had been conveyed to Hunter, and James East- 
wood, the father, conscious as he was of being the equita- 
ble owner, joined in the conveyance, and the creditors 
consented to the conveyance to Tinsley. In a word, it is 
our conclusion from all the evidence, that the family of 
Eastwood were entirely harmonious, and that during the 
lives of the father and sons no controversy arose—that the 
sons, as was natural, looked up to the father as the con- 
trolling manager of such lands as were acquired with the 
father’s money whatever shape the legal title assumed, and 
admitted, on ull occasions, to such persons as had any right 
to inquire, that their father actually advanced*the money 
to buy the lands now in dispute, and had the right to con- 
trol them. 

Among the points made in this court for reversal, the 
decree for the correction of the deed from Hunter to Tins- 
® nerormationor /@¥, i8 very much relied on as a fatal error. 
eee ee in ~=Lhe objections are that there was no evidence 
— to show that it was a mistake, and none to 
show in what the mistake consisted, and that all relief of 
that kind was barred by the statute of limitations, the deed 
having been made in 1852, seventeen years before the in- 
stitution of this action. The mistakes in this deed were 
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not of a character which needed parol evidence to indicate. 
They were blunders of the scrivener, apparent on the face 
of the instrument. The seal was omitted, though pur- 
porting to be under seal, and the words “ grant, bargain 
and sell,” or their equivalents, were omitted, although 
there were words of warranty. Itis not a case where there 
was a misdescription of the land, or the omission of any- 
thing which parol testimony could supply. The mistakes 
are apparent. Wadsworth v. Wendell, 5 John. Ch. 224. 

It is not easy to see upon what principle it is that the 
plaintiffs invoke the statute of limitations to bar the cor- 
3 erature oruim. rection of these mistakes in the deed. The 
aaa defendants, who are purchasers for value, 
directly or indirectly, from Tinsley, have never been dis- 
turbed in their possession. No eviction has occurred— 
nothing, in short, requiring any affirmative action on their 
part, till the institution of this suit, against those who 
then, for the first time, discover the defects or omissions in 
the trustee’s deed. They are, in our opinion, clearly en- 
titled to have the deed corrected, unless, as is assumed as 
the basis of all argument to the contrary, it was concluded, 
by the court, that the sale from Hunter to Tinsley was the 
result of a fraudulent conspiracy. But the circuit court 
found that there was no such conspiracy or fraud, and we 
concur in this finding. The defendants were then entitled 
to have the deed corrected. Bartlett v. Judd, 23 Barb. 270; 
Mastin v. Halley, 61 Mo. 198. 

As to the plea of the statute of limitations on behalf 
of defeudants, we deem it unnecessary, although the court 
ulso found for defendants on that plea. The plaintiffs are 
the party who come into court and ask aflirmative relief, 
and their case wholly depends on the establishment of two 
assertions; one, that their ancestor was the owner, legal 
and equitable, of the land in question, and the other, that 
the sale by the trustee in 1852 was a fraudulent one. They 
failed to prove either. The plaintiffs must first make out 


acase. The defendants have been in possession, paid high 
29 ~69 
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prices for the land, have made lasting and valuable improve- 
ments. That they were without notice of any fraud is 
clear, since, in fact, there was no fraud for them to have 
any notice of. The plea of the statute of limitations was, 
therefore, unnecessary, and whether it was rightly sustained 
or not, cannot affect the decree. The judgment of the cir- 
cuit court is affirmed. The other judges concur. 


AFFIRMED. 


Tue State v. Purpin, Appellant. 


There being no bill of exceptions in this case, no defect in the indict- 
ment and no error in the record proper, the judgment is affirmed. 


Appeal from Johnson Criminal Court.—Hon. 8. P. Sparks, 
Judge, pro tem. 


Appellant not represented by counsel. 
J. L. Smith, Attorney-General, for the State. 


Hoven, J.—At the December term, 1878, of the John- 
son county criminal court, the defendant was indicted, tried 
and convicted of the crime of grand larceny, and sentenced 
to two years imprisonment in the penitentiary. There is 
no bill of exceptions in the case, and as the indictment is 
snflicient, and no error appears in the record proper, the 
judgment will be affirmed. All concur except Naprton, J., 
absent. 

AFFIRMED. 
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Tue State v. Hit, Appellant. 


1. Murder in the Second Degree. To reduce the crime of homi- 
cide to murder in the second degree, it is not essential that it shall 
have been committed both in the heat of passion and without delib- 
eration. It is sufficient if it was done without deliberation. 


2. Murder in the First Degree: iNnsrructions. <A _ homicide 
though willful, is not murder in the first degree unless committed 
with deliberation ; and it is a fatal error to give an instruction which 
ignores the element of deliberation, notwithstanding another in- 
struction is given correctly defining the crime. 


3. Provocation as Mitigating Homicide. While no provocation 
short of persuaal violence or injury will be sufficient to reduce a 
homicide to the grade of manslaughter, yet less will suffice to miti- 
gate or extenuate it so as to reduce the crime to murder in the sec- 
ond degree. 


4. Self Defense: QuANTUM OF EVIDENCE TO SECURE ACQUITTAL. To 
entitle 1 defendant charged with murder to acquittal on the ground 
of self defense, he need not establish his defense by a preponder- 
ance of evidence. It will be suflicient if the evidence is such as to 
create, in the minds of the jury, a reasonable doubt of his guilt. 
(Following State v. Alexander, 67 Mo. 158.) 


Appeal from Pike Circuit Court—Hon. G. Porter, Judge. 
D, A. Ball and M. G. Reynolds for appellant. 


J. L. Smith, Attorney-General, and Champ Clark for 
the State. 


Henry, J.—At the September adjourned term 1878, of 
the cireuit court of Pike county, the defendant was in- 
dicted for the murder of James Johnson on the 15th day 
of September, 1878. At the ensuing March term of said 
court he was tried, found guilty of murder in the first de- 
gree, and sentenced to be hanged. From the judgment he 
has appealed to this court. 

The first instruction defined murder in the first degree, 
but no instruction was given properly detining murder of 
1. wwrver ix tue the Second degree. The tifth instruction for 
SECOND DEGREE. the State was as follows: “If the jury be- 
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lieve from the evidence that defendant wrongfully killed 
James Johnson with malice aforethought, but without . 
deliberation, in the heat of passion, they will find him 
guilty of murder in the second degree.” This required the 
jury, before they could reduce the crime from murder of 
the first, to murder of the second degree, to find that the 
killing was done in a heat of passion, and is in direct con- 
flict with what was held to be the law on this subject in the 
State v. Wieners, 66 Mo. 13. There was evidence of an alter- 
cation between the parties, of previous threats made by 
deceased against the life of the defendant, and of grossly 
insulting and opprobrious epithets applied by him to de- 
fendant, immediately preceding the killing, which, although 
not sufficient to produce technical heat of passion, were 
circumstances which the jury, nevertheless, should have 
been permitted to consider in determining whether, if mur- 
der, it was committed with deliberation. 

The third instruction for the State was also erroneous, 
It was as follows: “If you find that the defendant did 
2. MURDER IN THE willfully draw a pistol and shoot and kill 
structions. James Johnson simply because said Johnson 
used words of reproach towards him, and that he thought 
of the killing any length of time, however short, before 
he shot Johnson, the offense is murder in the first degree.” 
This instruction declares a willful killing to be murder in 
the first degree, ignores the element of deliberation, and 
is, therefore, in conflict with what we held in the State v. 
Wieners, supra; The State v. Mitchell, 64 Mo. 192, and cases 
there cited. The fact that an instruction was given by the 
court, properly defining murder in the first degree, did not 
cure the error in the third instruction. The State v. Mitch- 
ell, supra; The State v. Dearing, 65 Mo. 532. 

The second instruction was calculated to mislead the 
jury. It declared that: ‘ Provocation, to be sufticient to 
mitigate or extenuate homicide, as applicable to this case, 
should amount to personal violence or injury to the defend- 
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ant. Mere words of reproach, how abusive or grievous 
soever they may be, are no provocation suflicient to free 
the party killing from the guilt of murder.” The first 
clause of the instruction declares that no provocation will 
mitigate or extenuate a homicide, unless it amount to per- 
sonal violence or injury to defendant. The contrary was 
held in the State v. Wieners, supra, and, while the court 
may not have intended, and probably did not intend to 
declare that no provocation less than personal violence or 
injury to defendant, would reduce the crime from murder 
of the first to murder of the second degree, but that no 
other provocation would reduce it to manslaughter, the 
instruction was so worded and constructed as to be calculated 
to mislead the jury. 

The sixth instruction was also erroneous. It declares 
that: ‘In order to acquit the defendant upon the ground 
of self defense, the defendant must show to the reasonable 
satisfaction of the jury, that he killed the deceased in the 
lawful defense of his person,” &c. In the State v. Wingo, 
66 Mo. 181, it was held that the burden of proving defend- 
ant’s guilt continued upon the State from the beginning 
to the termination of the trial, and that all that was re- . 
quired of the defendant, to entitle him to an acquittal, was 
to introduce evidence of the justification, excuse or mitiga- 
tion relied upon by him, sufficient to create, in the minds 
of the jury, a reasonable doubt of his guilt. The State v. 
Alexander, 66 Mo.158. The instruction in question required 
the defendant, by a preponderance of evidence, to estab- 
lish the facts relied upon by him as constituting his excuse, 
or justification, or as mitigating or extenuating the crime. 
Nor was there any instruction declaring to the jury that 
if, upon the whole case, they had a reasonable doubt of 
defendant’s guilt, they should acquit him. In the Wingo 
case it was held that such an instruction would cure the 
error of the sixth instruction. There was an instruction 
in regard to a reasonable doubt, given for the defense, but 
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it related solely to the crime of murder in the first degree: 
The judgment is reversed and the cause remanded. All 
concurring 

REVERSED. 


Tue Strate ex rel. Dunnica, Appellant, v. Tuk County Court 
or Howarp County. 


Taxability of Municipal Bonds kept out of the State. When 
municipal bonds belonging to a person who has his domicile in this 
State, are sent into another State, not for the purpose of avoiding 
taxation, but for safe-keeping, they cease to be taxable here. This 
is the general doctrine, and the principle is embodied in the Reve- 
nue Act of 1872. Wag. Stat., 2 31, 1164. 


Appeal from Howard Circuit Court.—Hon. G. H. Burckuarrtt, 
Judge. 


Wash Adams for Appellant. 


For many purposes, personal property, by a fiction of 
law, is said to follow the person. But in regard toall pro- 
ceedings in rem, such as administration and property taxa- 
tion, which is essentially a proceeding in rem, this fiction 
must give way to the truth, and the real situs of personal 
chattels or choses in possession is where they are actually 
located, and can be seen and handled notwithstanding their 
owner isa non-resident. It is well settled, that where the 
owner resides in one State, and his personal chattels have 
actual situs in another State, he cannot be taxed for such 
property at his residence. Burroughs on Taxation, 40. 
Negotiable municipal bonds are in the nature of personal 
chattels in possessior. They pass from hand to hand by 
delivery, and if stolen a good title cai be passed by the 
thief to a bona fide purchaser. Wherever their real situs 
is, that is the State where alone they are liable to taxation 
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and administration. Burroughs on Taxation, 52,53; State 
Tax on Foreign-held Bonds, 15 Wall. (U. 8.) 323; Trow- 
bridge v. Commissioner, 4 Hun (N. Y.) 595; Attorney General 
v. Bouwens, 4M. & W.171; Varner v. Calhoun, 48 Ala. 178 ; 
Attorney General v. Hope,1 C. M. & R. 530; 8 Bligh 44; 
British Com. Life Ins. Co. v. Commissioners, 40 N. Y. (1 
Keyes) 303 ; People v. Home Ins. Co., 29 Cal. 583; Attorney 
General v. Dimond, 1 Cr. & Jer. 370. 


Major § Shafroth with R. B. Caples for respondents. 


The situs of personal property, such as the bonds in 
question, follows the domicile of the owner, and is taxable 
there. Cooley on Taxation, 269, 270; Hannibal § St. Jo. 
R. R. Co. v. State Board, 64 Mo. 294; Parker Mills v. Com. 
of Taxes, 23 N. Y. 242; People ex rel. P. M. S. Co. v. Com. 
of Taxes, 64 N. Y. 541; Railroad Co. v. Pennsylvania, 15 
Wall. 282; Railroad Co. v. Jackson, 7 Wall. 262. The ex- 
ceptions to this proposition are in instances where the 
personal property is invested in loans, or some business 
enterprise in a State different from the residence of the 
owner. In such cases the property is taxed at the place of 
investment, without reference to the residence of the owner 
or holder of the property. People v. Home Ins. Co., 29 
Cal. 533; Caitlin v. Hull, 21 Vt. 152; Hoyt v. Commissioners, 
23 N. Y. 224; People v. Gardner, 51 Barb. 352; St. Louis 
v. Wiggins Ferry Co., 40 Mo. 580; Pacifie R. R. Co. v. Cass 
County, 53 Mo. 17; State ex rel. Taylor v. St. Louis Co. Ct., 
47 Mo. 594; Curtis v. Ward, 58 Mo. 295. The relator’s 
bonds should be taxed somewhere. Under the ruling in 
People ex rel. Bank v. Commr. of Taxes, 59 N. Y. 40, they 
are clearly not taxable in that State. 


Napton, J.—Upon a certiorari issued at the instance 
of W. F. Dunnica, requiring certain proceedings by the 
board of equalization and the county court to be sent up 
to the circuit court for review, it appeared that the asses- 
sor of Howard county notified the board of equalization 
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that Dunnica had falsely and fraudulently refused to give 
a correct list of his personal property. In the investiga- 
tion of this charge the board found that Dunnica had 
twenty-two bonds of Howard county, $1,000 each, and 
prior to such assessment had sent them to New York; that 
they were taxable in Howard, and, therefore, raised his 
assessment by $17,600, and by way of penalty for furnish- 
ing such false list, trebled this sum, and ordered him to be 
taxed on $52,800. The county court sanctioned this act of 
the board. 

In the circuit court, on the return of the certiorari, it 
appeared that Dunnica testified before the board that prior 
to the passage of the Revenue Act of 1872, he sent twenty- 
two Howard county bonds, belonging to his wife, of the 
value of $17,600, to the City of New York, in the State of 
New York, to the Safe Deposit Company of New York, 
being the bonds aforesaid, which company kept a safe for 
the purpose of safely keeping bonds of this character, pay- 
able to bearer; that he paid one dollar per thousand for 
the safe keeping of said bonds; that the said bonds were 
in New York on the Ist day of August, 1875; that they 
were not sent out of the State of Missouri to avoid taxa- 
tion, but for safety; that he had made no effort to conceal 
the fact that his wife held the bonds; that he had consulted 
counsel and was advised by such counsel that said bonds 
were not taxable or subject to taxation in the State of Mis- 
souri; that he did not believe the bonds were taxable, by 
law, in this State, and that he had taken the oath required 
by law; that he had sent no property or bonds out of this 
State to avoid taxation. The board of equalization, with- 
out hearing other evidence, proceeded to add to the assess- 
ment list of relator the bonds found by them and shown 
by relator to have been iu the State of New York on the 
Ist day of August, 1875, placing said valuation at the sum 
of $17,600. The circuit court quashed the certiorari, thereby 
sustaining the action of the county court and the board of 
equalization. 
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It will thus be seen that the only question involved is, 
whether these municipal bonds were taxable in Howard 
county, the domicile of the owner, though sent to New 
York for bona fide purposes three years before the assess- 
ment. Mr. Justice Field observes in 15 Wall. 323, that “ it 
is undoubtedly true that the actual! situs of personal prop- 
erty, which has a visible and tangible existence, and not 
the domicile of its owner, will, in many cases, determine 
the State in which it may be taxed. The same thing is 
true of public securities consisting of State bonds and bonds 
of municipal bodies and circulating notes of banking insti- 
tutions; the former, by general usage, have acquired the 
character of and are treated as property in the place they 
are found, though removed from the domicile of the owner, 
the latter are treated and pass as money wherever they 
are.” In this State the opinions have been decidedly in 
conformity to this position, and, indeed, have gone beyond 
it, extending the doctrine to ordinary bonds and stocks. 
In State on petition of Taylor v. St. Louis Co. Ct., 47 Mo. 
594, the doctrine is applied to bonds, notes and stocks of 
every description. In St. Louis v. Wiggins Ferry Co., 40 
Mo. 580, the same doctrine is sustained. ‘“ The property of 
either a resident or non-resident is taxable here, if it be 
found situate within the local jurisdiction, whether it be 
within the hands of the owner himself or of his agents.” It 
is conceded that they cannot be assessed in both States, the 
situs of the bonds and the domicile of their owner, though 
an erroneous assessment in one will not exempt them from 
a correct assessment in the other. Our statute of 1872, 
adopted since the decision above referred to, seems to us to 
concede its propriety. The 31st section (2 Wag. Stat., 
1164), requires the following oath to be taken by the citi- 
zen assessed: ‘I do solemnly swear, [or affirm,] that the 
foregoing list contains a true and correct list of all the per- 
sonal property made taxable by the laws of the State of 
Missouri, including therein money and notes, or bonds in 
hand or on deposit, owned by me under my charge or 
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management, &c., and that I have not sent or taken any 
property, bills, bonds or notes, or other securities out of 
this State to avoid taxation, so help me God.” Does not 
this oath necessarily imply that where such property has 
been sent out of this State for bona fide purposes, and not 
to avoid taxation, it is exempt? Why require the oath, if 
it is equally subject to taxation, whether sent out of the 
State in good faith or not? Our Legislature seems to have 
been of opinion that the adoption of the rule declared in 
Taylor v. St. Louis, 47 Mo. 599, would not operate injuri- 
ously on the revenue, believing, doubtless, that the property 
of capitalists in this State whose domicile was abroad, 
would greatly exceed that of our own citizens the situs of 
which was in good faith in other States. Nor were they 
impressed with the justice of declaring property taxable 
here which was properly taxable elsewhere. That such 
is the English rule is apparent from the leading cases of 
Attorney General v. Hope, 1 C. M. & R. 530, and Attorney 
General v. Dimond, 1 Cr. & Jer. 370. 1n conformity, then, 
to the decisions in this State, and, indeed, to the fair deduc- 
tions from the revenue law itself, it is obvious that the 
judgment of the circuit court was erroneous. It is, there- 
fore, reversed. The other judges concur. 


REVERSED. 


Smita v. Witton, Ezecutor of Callis, Appellant. 


Promissory Note: proor or execution: apmissions. The execution 
of a note not in the handwriting of the party sought to be charged 
may be shown to have been authorized by him, by proof of his own 
admissions. But the proof should be such as to identify the note, 
as by its date, amount, name of payee and consideration; otherwise 
it should not be received. 


Appeal from Pike Circuit Court.—Hon. G. Porter, Judge. 
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Elijah Robinson for appellant. 
E. T. Smith for respondent. 


Norton, J.—This case was appealed from the probate 
court, and is a suit on a note of which the following is a 
copy, to-wit : 

($100.) One day after date, I promise to pay F. J. 
Elgin $100 for value received of him, without defalcation or 
discount, bearing ten per cent. from date, and if the inter- 
est is not paid to bear the same rate of interest. This 4th 
day of June, 1866. (Seal.) F.J. Carus. On which note 
was the following indorsement: For value received I 
assign the within note on F. J. Callis to H. S. Smith, this 
4th day of June, 1875. F. J. Every. 

Upon atrial of the same in the Pike county circuit 
court plaintiff obtained judgment, from which defendant 
has appealed to this court, and assigns for error the action 
of the court in receiving improper evidence, in giving im- 
proper and refusing proper instructions. 

It was admitted by plaintiff, on the trial, that the sig- 
nature to the note was not in the handwriting of Callis ; 
and to prove its execution, the court, over the objection of 
defendant, allowed witness, Elgin, to testify as follows: I 
am a brother of F. J. Elgin. F.J. Callis came to my house 
in the spring of 1866, and asked me if I could loan him 
$100. I told him | could not, and he asked me if I knew 
where he could get it, and I told him he could get it from my 
brother. He asked me why I thought so, and I told him 
because my brother had just sold h*# wheat crop, and I 
thought he had the money. "vas plowing corn at the 
time Callis came to my house to borrow the money. After 
we ate dinner, we (Callis and I) sat down and played a 
game of cards for amusement, and about 3 o'clock in the 
afternoon Callis left my house and said he was going to 
my brother’s. Callis returned to my house next morning, 
and [ asked him what luck he had, and he replied, “ first 
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rate; he fixed me up all right. I could have gotten $200 
if I had wanted it. I gave him my note and have ten 
years to pay it in.” Callis then took the money out of his 
pocket and said, “ I have counted you twice and now I will 
count you again,” and he counted the money, and as he 
counted it over, I counted it also, and there was $100 of it. 
Another witness was permitted to testify as follows: I 
know F. J. Elgin and knew F. J. Callis in his life-time. 
In 1872, I went to Callis’ house and stayed over night, and 
he and I were talking about his (Callis’) business, and he 
said he was owing some little debts, and he was going to 
sell off his property and wind up his business and pay what 
he owed. He asked me how Elgin was getting along, and 
I told him very well, I supposed; and he said he owed 
Elgin $100, and Elgin held his note, and had held it for a 
long time, and that he ought to have paid it. 

The evidence thus received is objected to on the ground 
that it did not tend to prove the execution of the note. 
When the execution of a note in suit is disputed, the ad- 
mission of defendant that he executed it is always receivable 
in evidence to establish the fact. Such admission, how- 
ever, must always relate to the note in controversy; and, as 
in this case, where evidence is offered of an admission by 
the party denying the note that he did execute a note to 
the party asserting ifs genuineness, corresponding in date 
and amount to the note produced, it is receivable as tend- 
ing to establish the fact; especially so when the considera- 
tion for which the note is given is also stated. In these 
respects the case before us is unlike the case of Shaver v. 
Ehle, 16 John. 201, to which we have been cited. The 
admission in that case was, that defendant stated to the 
witness that he had given a note to one Holmes, but neither 
date nor amount of note was stated, and nothing by which 
the note sued upon could be identified as the note re- 
ferred to in the admission. The subsequent case of Palmer 
v. Manning, 4 Denio 131, also relied upon by defendant 
follows the case of Shaver v. Ehle. 
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The action of the court in refusing to allow witness 
Elgin, who was called by plaintiff to prove the assignment 
on the note, to answer the following question propounded 
on ecross-examination, viz.: What conversation occurred 
between yourself and plaintiff at the time the note was 
assigned? is objected to as error. The action of the court 
was proper, because the question should have been confined 
to such conversation as related either to the assignment of 
the note or some other matter involved in the issue on trial. 
Had it been so restricted it would undoubtedly have been 
proper. 

The objections made to the instructions given for 
plaintiff have been answered by what. has been said in 
regard to the reception of evidence of the admission of 
Callis. Defendant asked the following instruction: 1. 
The jury is instructed that the plaintiff cannot recover on 
the note sued on, until he proves to the satisfaction of the 
jury by the evidence in the case, that F. J. Callis signed the 
note sued on himself, or that his name was thereto signed 
by some person by him authorized to do so, and unless this 
fact is proven to the satisfaction of the jury, they will find 
for the defendant. This was modified by the court by 
striking out the words “ satisfaction of,” and being thus 
modified, was given. There was no reversible error in 
this, the instruction as given being substantially the same 
as the one asked, the words stricken out being mere sur- 
plusage. Judgment affirmed. All concur. 


AFFIRMED. 
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FLANAGAN V. THE City or Kansas, Appellant. 


Pay of Kansas City Police. The act of March 27th, 1874, estab- 
lishing the board of police commissioners for the City of Kansas, 
vested in the board the power of fixing the pay of policemen, and 
the amended city charter of 1875 did not take it away. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


This was a suit by James Flanagan against the City of 
Kansas to recover the sum of $95.50 for services rendered 
by him asa policeman. The board of police commission- 
ers, claiming the right to fix the pay of policemen, had 
fixed it at $75 per month. The common council of the 
city claiming the same power, afterwards, by ordinance, 
fixed it at $60 per month. The plaintiff drew pay at the 
latter rate for several months, and then obtained from the 
board of police commissioners a warrant upon the city treas- 
ury for $95.50, being the excess of what was due him at the 
rate fixed by the board over that allowed by the common 
council. This warrant was presented to the treasurer, who 
refused payment, and thereupon plaintiff brought this suit 
before a justice of the peace, where he obtained a judgment, 
from which the city appealed to the special law and equity 
court, where this judgment was affirme |. From the judg- 
ment of that court the city took this appeal. The com- 
mon council claimed to derive the right to fix the pay of 
policemen from the amended charter of the city approved 
March 24th, 1875, (Sess. Acts 1875, p. 196). The board of 
police commissioners based their claim on the provisions 
of the act of March 27th, 1874, creating the board and 
authorizing the appointment of a police force for the city. 
(Sess. Acts 1874, p. 327.) 


J. Brumback and Wash Adams for appellant. 


John C. Tarsney and M. D. Trefren tor respondent. 
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Suerwoop, C. J.—We are satisfied, upon examination, 
that the act of March 27th, 1874, establishing the board of 
police commissioners, gave that board the exclusive con- 
trol of members of the police force, and we disvover nothing 
whatever in the amended charter of 1875 in conflict with 
the act first mentioned. Therefore, judgment affirmed. 
All concur. 

AFFIRMED. 


Tue Strate v. Watters, Appellant. 


Acquisition of right to use a road by the public under the 
Statute of Limitations: osstructinG puBLIc HIGHWay. The 
public will acquire a right to the use of a road over the land of an 
individual, without condemnation or dedication, by long use acqui- 
esced in by the owner, or by adverse occupancy and use for a period 
of time equal to that prescribed by the statute of limitations for 
bringing actions of ejectment. If, after it has been so used by the 
public for that length of time, the owner undertakes to fence across 
it, he will be liable to indictment and punishment as for obstructing 
a public highway. 


Appeal from Atchison Circuit’ Court.—Hoy. H. 8S. Kettey, 
Judge. 


B. Pike and M. McKillop for appellant. 


When there is no evidence of a clear and unequivocal 
intention to dedicate a highway to public use, there must 
be an acquiescence by the owner for twenty years in the 
free use of the highway to authorize the presumption of 
an intention to dedicate the land to that use. Missouri In- 
stitute v. How, 27 Mo. 211; 3 Kent Com., 451; State v. Cul- 
ver, 65 Mo. 610; Angell on Highways, 116. 


J. L. Smith, Attorney-General, for the State. 
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No deed or express grant is necessary to a dedication 
of land to public use. It may be proved by any evidence 
which shows the intention of the owner of the land to 
make such dedication. Rutherford v. Taylor, 38 Mo. 315. 
Long use by the public, and acquiescence therein by the 
owner, are of themselves evidence of dedication. Cincin- 
nati v. White, 6 Peters 431; Carlin v. Paul, 11 Mo. 32; 
Gamble v. St. Louis, 12 Mo. 618; Onstott v. Murray, 22 Iowa 
457. If the public, with the knowledge of the owner, has 
claimed and continuously exercised the right of using land 
for a public highway, for a period equal to that fixed by 
the statute for bringing actions of ejectment, their right to 
the highway as against such owner is complete. State v. 
Young, 27 Mo. 259; State v. Culver, 65 Mo. 607. 


Norton, J.—At the January term, 1876, of the circuit 
court of Atchison ‘county, the defendant was indicted for 
obstructing a public highway. At the May term, 1876, of 
said court, he was duly arraigned, pleaded not guilty, and 
a trial being had, was convicted. The evidence on the part 
of the State showed that the road in controversy had been 
traveled since 1850; that in 1860 it was thrown about 150 
yards south by a fence built by one Pebly; that from 1860 
to December, 1875, it had been used continuously by the 
public as a road, and an overseer appointed over it, who 
had repaired it and kept it in good condition; that at said 
last mentioned date the defendant built two fences across 
it and made a cattle lot, whereby the road was completely 
obstructed. Upon atrial of the cause defendant was found 
guilty and his punishment assessed at a fine of $25. 

It is not claimed that the road which defendant is 
charged with obstructing was ever located, laid out and 
opened under the statute providing for locating and open- 
ing public roads and highways. The evidence on the part 
of the State tended to show that the road in question had 
become such by long public use, and from its having been 





APRIL TERM, 1879. 465 





The State v. Walters. 


worked and kept in repair as a public road by road over- 
seers duly appointed from 1860 to 1875, when it was ob- 
structed by defendant as charged in the indictment. We 
are asked to review the action of the trial court on the 
ground of its refusal to instruct the jury, that unless they 
believed the road had been used as such by the public con- 
tinuously and uninterruptedly by a claim of right adverse 
to the owner for a period of twenty years or more, said 
owner being in continuous possession of said land, they 
would find defendant not guilty. This instruction the court 
refused, and directed the jury that if they found that the 
road had been used and traveled as such by the public, and 
had been claimed, recognized, used, worked and repaired 
when necessary as a public road for the period of ten years 
or more before the alleged obstruction, such acts of use 
and claim by the public would establish a legal road, and 
that if defendant obstructed the same as charged, they 
would find him guilty. 
The public may acquire the right to the use of a road 
or easement over the land of another, when such road 
has been established in accordance with statutory enact- 
ments on Jand condemned for thut purpose, or when the 
owner of the land has by some unequivocal act made a 
dedication of it to the public, or from long use of a road 
as such by the public, acquiesced in by the owner, and ad- 
verse occupancy and use of the same for a period of time 
equal to that prescribed by the statute of limitations for 
bringing actions of ejectment. This last method of acqui- 
sition by the public of a right to the use of a road is clearly 
recognized and stated in the cases of the State v. Young, 
27 Mo. 260; Onstott v. Murray, 22 Lowa 457. Following 
the principle announced in these cases, the trial court was 
justified in refusing the declaration of law asked by defend- 
ant and in giving the instruction it did. Judgment affirmed. 


All concur. 


AFFIRMED. 
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Sanford v. The City of Kansas. 







SANFoRD, Appellant, v. Tur Crry or Kansas. 






Pay of Kansas City Police: remepy sy MANDAMus. A policeman 
appointed :.y the board of police commissioners of the City of Kan. 
sas, under the act of March 27th, 1874, establishing the board and 
authorizing the appointment of a police force, (Sess. Acts 1874, p. 
327,) could not, without first obtaining from the board a warrant on 
the city treasury, maintain an action against the city for his ser- 
vices. If he could not get either his pay or a warrant for his pay, 
his remedy was by mandamus against the board. 














Error to Jackson Special Law and Equity Court.—Hon. R. 
E. Cowan, Judge. 


The plaintiff having been employed as a policeman by 
the board of police commissioners of the City of Kansas, 
and not having received his pay or a warrant on the city 
treasury for it, brought this suit against the city to recover 
the value of the services rendered. 


Milton Campbell for appellant. 






Plaintiff worked for and was paid by the city. The 
board, though empowered to fix his pay and make the pay- 
ment to him, is not liable to suit. As to this the board 
acts merely as agent forthe city. Nor is mandamus against 
the board his remedy. He has no right to demand a war- 
rant, but only his money. He cannot settle his demand 
by mandamus. Both the length of time and the wages 
per month are in dispute. Williams vr. Cooper Co. Ct. Com. 
Pleas, 27 Mo. 225; Dunklin Co. v. Dunklin Co. Ct., 23 Mo. 
449; State v. Howard Co. Ct., 39 Mo. 375; State v. Lafayette 
Co., 41 Mo. 38; State v. McAuliffe, 48 Mo. 112. 

















Wash Adams for respondent, cited Taylor v. School 
Committee, 5 Jones Law (N. C.) 98; Boone County v. Todd, 
8 Mo. 140; People ex rel. Hall v. Supervisors, 32 N. Y. 473; 
Baker v. Johnson, 41 Me. 15; Commonwealth v. Johnson, 2 
Binney, (Pa.) 279; The People v. Supervisors, 10 Wend. 363. 
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Suerwoop, C. J.—To the board of police commission- 
ers belonged the exclusive control of all matters pertaining 
to the employment, pay and regulation of the police force 
of the city. Flanagan v. The City of Kansas, ante, p. 462. 

The 14th section of the act of 1874, page 332, provides 
two modes whereby the members of the police force are to 
be paid; first, the board is to make requisition upon the 
disbursing officer of the city for the requisite sum; second, 
in case the common council fail to make the requisite ap- 
propriation, or the disbursing officer fail to pay, then it 
becomes the duty of the board to issue warrants in the 
name of the city for the requisite amounts. As the law 
organizing the police board has confided to their special 
care the matters pertaining to the pay of the policemen, 
and specified a particular way for them to be paid, we 
incline to the opinion that the method thus pointed out 
should be pursued; and this view we think sustained as 
well by reason as the evident spirit, purpose and policy of 
the law in question ; for the latter clause of the section just 
quoted prohibits, in unmistakable terms, the mayor and 
common council to appropriate and disburse money for the 
payment of the police force, except as they are in that 
section authorized. We do not think it was the design of 
the Legislature, after maxing such explicit provisions for 
the employment and payment of the police force, that 
those provisions should be wholly disregarded, and the city 
subjected to the annoyance and cost of suits as numerous 
as the policemen who choose to bring them. We, there- 
fore, affirm the judgment, regarding mandamus against the 
board of police commissioners as plaintiffs appropriate 
remedy, since it is the duty of the board, both to fix the 
amount and to draw a requisition for the pay of plaintiff. 
Judgment affirmed. All concur. 


AFFIRMED. 
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DonNELL v. ByeErn et al., Appellants. 


A Mortgage voidin part only. A mortgage covering the fixtures 
and furniture of a drug store aud also the stock of drugs, will not 
be held void as to the fixtures and furniture, because as to the stock 
of drugs it is invalidated by the fact that the mortgageor, with the 
eonsent of the mortgagee, remained in possession and continued 
his usual business of selling the drugs. (Following State to use, &c., 
v. Tasker, 31 Mo. 445; State to use, &c., v. D’ Oench, 31 Mo. 453.) 


Appeal from Moniteau Circuit Court—Hon. G. W. MILuEr, 
Judge. 


Moore § Williams for appellants. 
Edmund Burke for respondents. 


Norton, J.—This is a proceeding instituted in the Mon- 
iteau circuit court by plaintiffs, creditors of defendant 
Byern, to set aside as fraudulent a certain mortgage, exe- 
cuted by said Byern to defendants, Dollinger and Conrad, 
conveying to them all the furniture in a certain store house 
in the city of California, consisting of counters, shelving, 
show cases, glass jars and other fixtures, and, also, a general 
stock of drugs, medicines, paints, &c., in said building, 
The mortgage was duly executed, acknowledged and re- 
corded, and is assailed by plaintiff on the ground that it 
was fraudulent and void as to creditors. ‘The mortgage on 
its face shows that Byern, the mortgageor, was to remain 
in possession and control of the store as before its execu- 
tion, till the maturity of a note for $270, which it was given 
to secure—the mortgage being dated October 26th, 1874, 
the note bearing the same date, and maturing the Ist day 
of January, 1875. There was evidence on the trial tending 
to show that it was the agreement and understanding that 
Byern was to continue his business in said store of selling 
the drugs and medicines mortgaged as usual. During the 
progress of the trial various exceptions were taken to the 
action of the court, the most material of which relate to 
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its action in giving and refusing instructions, in respect to 
which we have discovered error in the refusal by the court 
to give the following declaration asked by defendant: 
“ Even though the jury should believe from the evidence 
that after giving the mortgage referred to, defendant Byern 
remained in possession of the store and continued his usual 
business of selling the drugs and medicines therein, yet 
this fact, if established, will not render the mortgage void 
as to fixtures and furniture.” Under the authority of the 
following cases, the above instruction ought to have been 
given. State to use of Voullaire v. Tasker, 31 Mo. 445; 
Voorhis v. Langsdorf, 31 Mo. 451; State to use, §e., v. 
D’ Oench, 31 Mo. 453. Upon a re-trial of the cause the 
seventh instruction given for plaintiff should be modified 
to conform to the views above expressed. With the excep- 
tion here noted, the question of fraud was fairly submitted 
to the jury. Judgment reversed and cause remanded, in 
which all coneur. 
REVERSED. 


MorGan v. Durrer, Appellant. 


1. The right to Defend one’s Person and Property. Every 
man has a right to defend his premises from intrusion as well as his 
person from attack, and for that purpose to employ such force as 
may reasonably appear to him to be necessary ; and if in the use of 
such force fatal consequences unexpectedly ensue to the intruding 
or attacking party, he is not answerable for them. 

2. Exemplary Damages cannot be recovered without proof of ag- 
gravating circumstances attending the injury. 

3. Liability for Consequences of Opposing Force to Force. 
Where one resists, by force, the violence of a hostile intruder, di- 
rected against both his person and his property, he is responsible 
only for the natural and probable consequences of his act, and not 
for any unforeseen and unfortunate consequences. 


Right to Defend one’s place of Business. One’s business 
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office is pro hac vice his dwelling, and the owner has the same right 

to use force in defending it against intrusion as he has in defending 

his dwelling. 

5. Malice. An instruction which uses the term “ malice’ 
defining it, should not be given. 

6. An Instruction which submits a question of law to the jury for 
their determination, is properly refused. 

7. Evidence of Defendant’s Wealth: xxempiary pamaGces. The 
pecuniary standing of the defendant is not a proper subject of in- 
quiry as bearing upon the question of damages sustained by the 
plaintiff, unless the case is attended by such circumstances of aggra- 
vation as will authorize the giving of exemplary dameges. And 
this is the rule in actions brought under Wagner's Statutes, section 
4, page 520, as well as in ordinary cases. 








’ without 























Appeal from Atchison Circuit Court.—Hown. H. 8. Kewrey, 
Judge. 


This was an action under the statute concerning dam- 
ages, (Wag. Stat., p. 520,) sections 2 and 3 of which give 
the minor child a right of action for the killing of his 
parent. Section 4 provides that the jury may give such 
damages as they may deem fair and just, not exceeding 
$5,000, with reference to the necessary injury resulting from 
such death, and also having regard to the mitigating or 
aggravating circumstances attending the act which caused 
the death. At the trial evidence was given tending to 
show that the defendant was worth thirty or forty thousand 
dollars. The court gave the following instructions for the 
plaintiff : 

1. If you find from the evidence the defendant wrong- 
fully struck the said Pressley G. Morgan on the head with 
a notarial seal, and knocked him upon the brick pavement, 
or by force of the lick he fell upon said pavement, and the 
blow or fall gave him a wound or wounds upon the head 
which caused his death, you should find for the plaintiff, 
and assess his damages as you may believe to be right and 
proper, not exceeding $5,000, with reference to the neces- 
sary injury resulting from the death of said Morgan to the 
said minor, the said Alonzo P. Morgan; also having ref- 
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erence to the aggravating or mitigating circumstances 
attending the giving of the blow, that is tosay: If you 
tind that the blow was not only wrongfully given, but was 
wantonly and cruelly inflicted in a spirit of hatred or ill- 
will, and without reasonable provocation, you may allow 
such sum as you may deem proper under all the circum- 
stances, including punitive or exemplary damages, but if 
the act of the defendant was wrongful, yet if it was at- 
tended with circumstances of provocation and insult, this 
may be considered in mitigation of damages. 

2. If you find from the evidence that the defendant 
struck the said Pressley G. Morgan on the head with a 
notarial seal,a dangerous weapon, and thereby knocked 
him down, and the blow, or the fall, or both combined, 
caused his death, it devolves upon the defendant to show 
to the satisfaction of the jury, by a preponderance of the 
evidence, that he was justifiable in giving the blow in his 
own proper self-defense; unless such justification appears 
from the evidence offered by the plaintiff, it must appear 
from all the evidence in the case to the satisfaction of the 
jury that the blow was justifiable on the ground of self- 
defense. If this so appears, you should tind for the de- 
fendant. 

3. The defendant had a right to order the deceased 
to leave his office and go out of it, and it was the duty of 
the deceased to comply with the request or order, and if he 
refused to do so, the defendant had a right to lay his hands 
upon him and put him out by force, and if the deceased 
resisted the defendant by the use of force and violence to 
his person, either actual or threatened, the defendant had 
the right to oppose force with force, using such force and 
measures only as might be reasonably necessary to eject 
the deceased from his office, but the defendant could 
have no right to use a deadly weapon and strike the de- 
ceased with a dangerous or deadly weapon upon a vital 
part, for the purpose of forcing or driving the deceased out 
of his office. But if in attempting to put the deceased 
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out, he, the deceased, resisted the defendant by violence 
and by assaulting him by taking him by the throat, and the 
defendant did believe and had good reason to believe that 
the deceased was about to do him some great personal 
injury, the defendant had the right to defend himself against 
such threatened danger by the use of any weapon, even to 
the extent of taking his life or inflicting an injury that 
might result in death. It is not essential to this defense 
that there should be actual or real danger, or that the peril 
of great bodily harm should be really imminent. If from 
all the circumstances actually attending the situation at the 
time of the blow given by the defendant, there was reason- 
able ground to believe that the deceased designed to do the 
defendant some great personal injury at the time, and the 
defendant struck him with the seal to avert such .injury, 
and not in a spirit of malice or revenge, he was justifiable, 
although there may have been no design on the part of the 
deceased to do the defendant any serious injury nor danger 
that it would then be done. ‘The defendant had the right 
to act upon the appearances, in deciding upon the situa- 
tion, and whether the defendant had good reason to appre- 
hend real danger at the time. The general reputation of 
the deceased in the neighborhood as to being a violent, tur- 
bulent, dangerous man, ora quiet, peaceable, one, as shown 
by the evidence, as also any threats he may have made 
shortly before the difficulty, may be considered. 

The court refused an instruction offered by the defend- 
ant to the effect that on the evidence the plaintiff was 
not entitled to recover, and also the following, among 
others: 

7. If the jury believe from the evidence that Pressley 
G. Morgan went into the law office of defendant and used 
loud and offensive language, and the defendant thereupon 
requested said Morgan to leave his office, and that said 
Morgan refused so to do, but continued to use loud and offen- 
sive language, and thereupon defendant again requested 
said Morgan to leave his office, and pushed him with his 




















APRIL TERM, 1879. 473 





Morgan v. Durfee. 


left hand, it was Morgan’s duty to comply with said re- 
quest; and if the jury believe from the evidence that said 
Morgan, instead of leaving the office, assaulted defendant 
and laid hold of his person in a violent and threatening 
manner, and that defendant, in defense of his person and 
the possession of his office, used such force as was reason- 
ably necessary under the circumstances, then said Morgan, 
if death had not ensued, would not have been entitled to 
maintain an action and recover damages on account of the 
injuries so inflicted by said defendant, and if said Morgan. 
could not have maintained said action, neither can the 
plaintiff, and the jury will find for the defendant. 
Other facts are stated in the opinion. 


Willard P. Hall for appellant. 


1. The court erred in admitting evidence of defend- 
ant’s pecuniary standing. (a) The question is not what 
defendant is able to pay, but what plaintiff ought to recover, 
2 Greeul. Ev., § 269; Conant v. Griffin, 48 Ill. 410. (b) Such 
evidence is admissible only in cases where exemplary dam- 
ages may be given. 2Greenl. Ev., § 269; Buckley v. Knapp, 
48 Mo. 152. This is not such a case, because there was no 
willfulness, malice or wantonness on the part of defendant. 
Perkins vr. M., K.& T. Ry. Co., 55 Mo, 213. (c) The action 
is brought under the damage act, section 4 of which allows 
the jury to consider the aggravating circumstances. De- 
fendant’s wealth is not one of these. 2. Plaintitt ought 
to have been non-suited. Hincheliffe’s case, 1 Lewin C. C. 
161; Cases Self-Defense, 125, 126; Gen. Stat., 778, § 5; 
Wag. Stat., § 5,446. 3. The first instruction given for 
plaintiff was wrong, because there was no evidence that 
defendant acted wantonly, cruelly and in a spirit of hatred 
or ill-will. Whalen v. Centenary Church, 62 Mo. 829. 4. 
Plaintiff’s second instruction should have been refused. 
Whether the fall of Morgan upon the pavement was acci- 
dental, or whether it was a natural and probable consequence 
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of defendant’s act in striking him, was a question of fact 
for the jury. Milwaukee, &c., Ry. Co. v. Kellogg, 94 U.S. 
474. 5. Plaintiff’s third instruction should have been 
refused. Defendant was in his own house. He had the 
right to stay there and defend his possession by all neces- 
sary means, even to the taking of life. Most assuredly he 
was not responsible for an accidental killing of his assail- 
ant. Pond v. People, 8 Mich. 150; 1 Hilliard on Torts, pp. 
201, 202; Cases on Self-Defense, p. 903, § 2; pp. 125, 126. 
6. The seventh instruction asked by the defendant should 
have been given. It asserts that if Pressley G. Morgan 
could not have recovered against the defendant if he had 
lived, then the plaintiff could not recover. This is statute 
law, and it was material to the defense that the jury should 
have been so told. 1 Wag. Stat., § 3, 520. 


Suerwoop, C. J.—Action on behalf of Alonzo P. Mor- 
gan for damages for killing his father, Pressley G. Morgan. 
On trial had, a verdict was returned for $400, and judgment 
accordingly. 

The deceased, who was in the habit of carrying con- 
cealed weapous, and had a well established reputation for 
being a turbulent, quarrelsome and dangerous man, and 
was, it seems, somewhat the physical superior of Durfee, 
entered the law office of the latter, to whom his reputation 
as a dangerous man was well known, in an apparently 
friendly manner, though he had just previously made 
threats in a saloon of his purpose to do him a serious in- 
jury. After some conversation, the deceased, Morgan, 
commenced an altercation with Durfee relative to some 
business matter, showered upon him the most opprobrious 
epithets, repeatedly refused to leave the office when tol 
to do so, saying, “ he would’nt go out until he got ready,” 
and still continuing his vile abuse. Durfee, remarking to 
him, “ Morgan, I intend you shall go out,’ pushed him 
backwards with his open hand, a step or two toward a safe 
which stood by the open door, when Morgan, seizing Dur- 
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fee by the throat and beard, and choking him with one 
hand so he could scarcely speak, and gesticulating violently 
with the other, pulled Durfee up to him and towards the 
door, and was in the act of threatening his life, when the 
latter, who had not touched Morgan but the once, reached 
out his hand toward the safe in order to steady himself, 
picked up a notarial seal and struck Morgan on the head, 
who, thereupon, released his grip on his throat and fell out 
of the door, and shortly thereafter died, either from the 
blow or the ettect of the fall on the pavement, from the 
testimony, most probably the latter. Durfee’s testimony, 
which is uncontradicted in any material particular by the 
only other eye-witness of the transaction, says, when his 
hand, in his effort to steady himself, fell on the seal he 
seized it by its lower part, raised it up and felt it coming 
over with force, which he resisted, as much as he could, but 
it struck Morgan’s head; that when he struck with the 
seal he could scarcely breath ; and that the blow was given 
at the time the threat before mentioned was uttered, and 
while Morgan was moving his hand up and down as if 
trying to get some weapon out of his pocket. 


I. 


Upon the foregoing testimony, the court refused an 
instruction for the defendant that plaintiff was not entitled 
tue mont to t9 recover. My opinion of this refusal is, 
Pow pease that it was clearly erroneous; for it appears 
— to me that few cases afford stronger grounds 
for successful resistance against an action for damage 
than the present one. Durfee had the unquestionable right 
to defend his office from ruthless intrusion, and his person 
against a battery then being inflicted, as well as threatened 
death. His right was, therefore, of a two-fold nature, de- 
fense of his habitation and defense of his person ; and as co- 
incident with that two-fold right he was invested by the first 
law of nature with authority to employ all the means within 
his reach, all the energies under his control, which the ap- 
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parent necessity demanded, to expel the unwelcome and 
turbulent intruder, and protect himself against the murder- 
ous intentions of a desperate and dangerous man. 

In Hincheliffe’s case, 1 Lewin C.C. 161; Cases Self-De- 
fense, 125, upon an indictment for manslaughter, it appeared 
that the deceased and his servant insisted on placing corn 
in the prisoner’s barn, which she refused to allow. They 
exerted force and a scuttle ensued, in which the prisoner 
received a blow in the breast, whereupon she threw a stone 
at the deceased and he fell down and was taken up dead. 
Holroyd, J., said: “This case fails on two accounts. It 
is not proved that the death was caused by the blow, and 
if it had heen, it appears that deceased received it in an 
attempt to invade her barn against her will. She hada 
right to defend her barn, and to employ such force as was 
reasonably necessary for that purpose; and she is not an- 
swerable for any unfortunate accident that may have hap- 
pened in so doing.” And under his lordship’s direction 
the prisoner was acquitted. 

The principle which dominates that case, it would 
seem, ought to control this one, unless it can be said that 
favorable presumptions attend the felling of a man witha 
stone, but unfavorable, with a notarial seal. That case is 
also authority for the exercise of the power by a trial court 
seldom brought into requisition, however, owing to a pitia- 
ble and painful weakness in the dorsal region, of directing 
a verdict for either party where the facts are undisputed 
and the witnesses unimpeached, or where the verdict, if 
returned for the opposite party, would be set aside as 
against the law and evidence. This doctrine is well estab- 
lished. Proffatt on Jur. Tr., $§ 351, 352, 354, and cases cited. 
This case falls, I think, clearly within the above mentioned 
rule; and that its circumstances would well have warranted 
the verdict for the plaintiff in being set aside as the result 
of either passion or prejudice on the part of the triers of 
the fact ; for it is quite clear to my mind from the evidence 
that Durfee was either justifiable or excusable, since he 
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was engaged in a lawful act, and only doing what the appar- 
ent necessity of the case demanded ; and whether justifiable 
or excusable, the verdict should have been for him. 
Hinchcliffe’s case, supra; 1 Wag. Stat., $$ 4, 5, 6, p.446. It 
can scarcely be doubted that if the defendant had been tried 
for the homicide he should have been acquitted. If he 
should have been acquitted in such a case, then certainly 
in this the finding should have been in his favor. 

In Pond v. The People, 8 Mich. 150, a very well cousid- 
ered case, where the accused was tried for murder and 
found guilty of manslaughter, the death having occurred 
from a gun-shot wound, at the out-house of the prisoner 
where his servants slept, near his dwelling, and it was in- 
sisted that he was only charged with excusable or justifiable 
homicide, Campbell, J. remarked: “The first inquiry 
necessary is one which applies equally to all grounds 
of defense ; and is whether the necessity for taking life, in 
order to excuse or justify the slayer, must be one arising 
out of actual or imminent danger; or whether he may act 
upon a belief, arising from appearances which give him 
reasonable cause for it, that the danger is actual and immi- 
nent, although he may turn out to be mistaken. Human 
life is not to be lightly disregarded, and the law will not 
permit it to be destroyed unless upon urgent occasion. But 
the rules which make it excusable or justifiable to destroy 
it under some circumstances are really meant to insure its 
general protection. They are designed to prevent reckless 
and wicked men from assailing peaceable members of soci- 
ety, by exposing them to the danger of fatal resistance at 
the hands of those whom they wantonly attack and put in 
peril or fear of great injury ordeath ; and such rules in order 
to be of any value must be in some reasonable degree ac- 
commodated to human character and necessity. They should 
not be allowed to entrap or mislead those whose misfor- 
tunes compel a resort to them. Were aman changelliab 
crime to be held to a knowledge of the facts precisely as 
they are, there could be few cases in which the most 
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innocent intention or honest zeal could justify or ex- 
cuse homicide. * * The prisoner who is to justify 
himself can hardly be expected to be entirely cool ina 
deadly affray, or in all cases to have great courage or large 
intellect ; and he cannot well see the true meaning of all that 
occurs at the time; while he can know nothing whatever 

* * concerning the designs of his assailant any 
more than can be inferred from appearances.” ‘These views 
are remarkably well expressed;and as I| think, they are 
fully applicable to the undisputed facts in the present case, 
I have only to reiterate my before-announced conclusien, 
that the case should never have been submitted to the 
jury, except with a direction to return a verdict for the de- 
fendant. 





II. 


Making the concession, however, that the case ought 
to have been submitted to the jury for consideration in the 
° exemprary Usual way, still the judgment should be re- 
pamaces. versed for errors otherwise committed in 
instructing the jury. There’was error in the first instruc- 
tion for plaintiff, because there was absolutely no evidence 
showing aggravating circumstances, nor that the blow 
**was wantonly and cruelly inflicted in a spirit of hatred 
or ill-will, and without reasonable provocation.” If there 
were no aggravating circumstances attending the death, 
then exemplary damages were not allowable. Cooley on 
Torts, 44, and cases cited; Whalen v. Centenary Church, 62 
Mo. 326; Owen v. Brockschmidt, 54 Mo, 285. In the case 
last cited, it was held that where there were aggravating 
circumstances, the jury should not be restricted to a mere 
question of dollars and cents. The obvious corollary from 
the adjudication in that, case is, that where there are no 
aggravating circumstances, the jury should be restricted to 
the p@giniary or “necessary injury resulting from such 
death.” 
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III. 


The second instruction for plaintiff was erroneous in 
that it held the defendant responsible, whether the blow or 
d . . 

: . eee fF both combined, caused Morgan’s 
CONSEQUENCES OP oath, Defendant’s act, if it was not a wan- 


OPPOSING FORCE 
oiaeeanas ton, but a lawful one, that of resisting the 
force and violence of a hostile intruder, directed both 
against the person and possession of defendant, rendered 
him only responsible for the natural and probable conse- 
quences of his act; and not answerable for any unforeseen 
and unfortunate result which may have attended that act. 
_- Hincheliffe’s case, supra; Railway Co. v. Kellogg, 94 U.S. 
469. Worded as the instruction was, the jury may well 
have concluded that though defendant was not guilty of 
any wanton wrong in giving the blow, yet that he was re- 
sponsible therefor, unless entirely justifiable in inflicting it, 
whether the blow was or was not the direct or proximate 
cause of Morgan’s death. Upon a like theory defendant 
would have been civilly liable had he given the blow with 
his open and unarmed hand. It should have been left to 
the jury to say whether the death of Morgan was acciden- 
tal, or the natural consequence of the blow inflicted. 


IV. 


The third instruction for the plaintiff was erroneous, 
because, while recognizing the right of defendant to use a 
4. RIGHT TO DEFEND deadly weapon in defense of his person 
BUSINESS. against threatened danger of great personal 
injury, even to the extent of taking the life of his assail- 
ant, it utterly ignored and failed to give recognition to an. 
equal right of defendant to do the same thing in defense 
of his office, which pro hac vice was as much his dwelling 
as the house ordinarily known by that appellation. And 
this right of defending one’s dwelling is in some sense 
superior to that of the defense of his person; for in the 
latter case itis frequently the duty of the assaulted to flee, 























480 SUPREME COURT OF MISSOURI, 


Morgan v. Durfee. 


if the fierceness of the assault will permit, while in the 
former a man assaulted in his dwelling is not obliged to 
retreat, but may stand his ground, defend his possession, 
and use such means as are absolutely necessary to repel the 
assailant from his house, even to the taking of life. Pond 
v. The People, supra, and cases cited; 3 Greenl. Ev., §§ 65; 
117; State v. Patterson, 45 Vt. 308; Parsons v. Brown, 15 
Barb. 590. 

And the instruction was also erroneous on another 
score. It told the jury, if there was reasonable ground to 
5. MALICE. apprehend great personal injury from the de- 
ceased, “and the defendant struck him with the seal to 
avoid such injury, and not in a spirit of malice or revenge, 
he was justifiable.” It will be observed that the term 
“malice” is not defined; the jury were, therefore, left to 
construe it as they would. It is a legal term, and “ under- 
stood to mean that general malignity and recklessness of 
the lives and personal safety of others which proceed from 
a heart void of a just sense of social duty and fatally bent 
on mischief.” 3 Greenl. Ev., § 144. It would seem from 
the instruction that malice was regarded as the legal equiv- 
alent of revenge. This was an evident error; and even if 
properly regarded as meaning revenge, the instruction was 
erroneous as not having a particle of evidence to sup- 
port it. 

V. 


It is unnecessary to examine in extenso the instructions 
asked by defendant, since we have incidentally reviewed 
6. anivstruction most of those asked by him. The seventh 
instruction, however, asked on his behalf was properly re- 
fused ; for it told the jury that if Pressley G. Morgan could 
not, had he lived, have recovered against defendant, then 
plaintiff could not do so. This, though true as a matter 
of law, had nothing to do with the case so far as concerned 
the jury. 
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VI. 


As above indicated, the statute under which this action 
was brought authorizes, where there are circumstances of 
7. gvipence or pe. 248gravation, the recovery of vindictive, ex- 
Fe Axim emplary or punitive damages; and when 
plary damages. such recovery is allowable, the pecuniary 
standing of defendant is an obviously proper subject of in- 
quiry. Butas there were no aggravating circumstances 
in this case, and consequently no vindictive damages recov- 
erable, the opulence or poverty of defendant was not 
properly admitted in evidence. 

Judgment reversed and cause remanded. Judge Henry 
concurs on the tirst point discussed; Judge Norton con- 
curs in the resuit; Judges Napton and Hoven dissent. 


REVERSED. 





THORNBERRY V THompson et al., Appellants. 


Contract: AacTion: Promissory Notr. By the terms of a written con- 
tract for the sale of certain cattle, a part of the purchase money was 
to be paid in advance. When the time for payment came the seller 
instead of exacting the money, accepted a note, but there was no 
evidence that it was accepted as payment. Subsequently the pur- 
chaser refused to receive the cattle, alleging fraudulent misrepresen- 
tation as to their quality and condition. The seller having sued 
upon the note; Held, that he could not maintain his action. The 
acceptance of the note amounted only to an alteration of the origi- 
nal contract by extending the time of payment of the sum agreed 
to be paid in advance, and the plaintiff’s cause of action, if any, 
was upon the contract for failure to take and pay for the cattle. 


Appeal from Daviess Circuit Court.—Hon. 8. A. RicHarpson, 
Judge. 


Shanklin, Low §& McDougal for appellants. 


1. The taking of the note in suit did not extinguish 
31—69 







































482 SUPREME COURT OF MISSOURI, 


Thornberry v. Thompson. 


the obligation of defendant Allen, to pay the $300 on his 
return from the shipment of the first lot of cattle, but only 
extended the time for its payment. Howard v. Jones, 33 
Mo. 583; Appleton v. Kennon, 19 Mo. 637. 2. The action 
being on the note, and it being admitted by the pleadings 
that the note was given in lieu of the written stipulation 
that Allen was to pay $300 on the Iowa cattle and hogs on 
his return from shipment of first lot, and also that these 
were never delivered, the absolute failure of the considera- 
tion of the note is inferentially shown by the pleadings, and 
defendants were entitled to judgment thereon. 3. If the 
suit had been brought after the time stipulated for deliv- 
ery, and after refusal to deliver or accept, as the case might 
be, and upon the stipulation of the written contract, which 
obligated Allen to pay $300 on the Iowa cattle and hogs 
some twenty days prior to the time stipulated for their 
delivery, it would scarcely be insisted that plaintiff could 
recover if his own pleadings showed that the cattle and 
hogs were never, in fact, delivered, and it would seem he 
has placed himself in no better condition by bringing his 
action upon the note. 4. Defendant Allen never got the 
Iowa cattle or hogs, and cannot, in law, be held liable to 
pay for them nor any installment agreed to be paid upon 
them; though he would be liable in damages if he breached 
the contract. 5. Thisis not asuit for damages for a breach 
of the contract, but is, in effect, a suit for an installment 
agreed to be paid upon a lot of cattle and hogs, which the 
pleadings admit were never delivered to nor received by 
defendant. 6. The plaintiff could recover, if at all, only 
ou the case stated in his petition; and to permit him to 
recover, even nominal damages, on the case made by the 
answer, and the reply would be a departure not authorized 
by the rules of pleading. 1 Chitty Plead., 634; Moak’s 
Van Santvoord’s Plead., 719. A party cannot declare 
upon one cause of action and recover upon another and 
entirely distinct one. Merle v. Ruscall, 10 Mo. 406; Jones 
v. Louderman, 39 Mo. 287. 
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J. L. Davis and Wm. M. Rush, Jr., for respondent, 
argued, Ist, That the $300 was considered as earnest money 
to bind the bargain as to the Iowa cattle; 2nd, That the 
issue presented by the pleadings was whether or not the 
consideration of the note had failed by reason of the fraud 
of plaintiff, and the jury had found for plaintiff on that 
issue. 


Hoven, J.—On the 27th day of March, 1875, the 
plaintiff sold to the defendant Allen, twenty steers in 
Grundy county, to be delivered on the 2nd day of April, 
1875; seventy-four head of cattle in Marion county, Lowa, 
to be delivered on the Ist day of May, 1875, and a certain 
lot of hogs following said cattle, supposed to be about 115 
head, to be delivered with said cattle, all at 53 cents per 
pound. The defendant Allen, received the twenty steers and 
paid for the same on delivery. When the remainder were 
delivered and weighed, the residue of the purchase money 
was to be paid, with the exception of $300, which sum, in 

‘ the language of the contract, was to be paid “as soon as 
the party of the second part (Allen) returns after shipment 
of the first steers, say on or about the 10th day of April, 
1875.” On the 8th day of April, 1875, the note sued on 
was executed and delivered to the plaintiff in lieu of the 
said sum of $300, agreed to be paid at that date. At the 
time fixed for delivery, the defendant Allen refused to re- 
ceive the Iowa cattle on the ground that they were not as 
good as plaintiff had represented them to be. It appears 
from the record that before the sale was consummated 
plaintiff had offered the twenty steers to defendant at five 
and a half cents, the Iowa cattle at five cents, and the hogs 
at six cents per pound, which offer was declined, and the 
parties finally agreed upon 5% cents, the sum named in the 
contract, for the whole. 

The defendants averred in their answer that the rote in 
suit was for part of the parchase money of the Iowa cattle, 
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and pleaded as a defense the alleged false and fraudulent 
representations of the plaintiff as to the quality and con- 
dition of the cattle. The plaintiff denied all fraud, and 
averred that the $300 stipulated to be paid on the 8th day 
of April was earnest money on the Iowa cattle, and was 
to be considered as liquidated damages in the event the de- 
fendant Allen should fail to perform his agreement, and 
that the note in suit was given in fall payment and dis- 
charge of said sum of $300. The testimony as to the rep- 
resentations of the plaintiff concerning the cattle, was 
conflicting. There was a verdict and judgment for the 
plaintiff, and the defendants have appealed. 

It is not usual to pay earnest money where the contract 
is in writing, though we see no reason why such a trans- 
action when had, should not be upheld. The civil law 
provided for giving earnest in all cases, whether the sale 
was in writing or not, and either party could rescind the 
sale by forfeiting the amount of the earnest money, without 
any stipulation to that effect. Benjamin on Sales, 147. 
But earnest money is not to be confounded with part pay- 
ment. They are different things, and the 6th section of 
our statute of frauds and perjuries expressly distinguishes 
between them. Story on Contracts, § 1007; Benjamin on 
Sales, 144. The contract before us unquestionably fixes 
the character of the $300 stipulated to be paid, as part pay- 
ment, and not as earnest, and testimony to show the con- 
trary would have been inadmissible because it would 
have contradicted the writing. The contract required 
the installment of $800 to be paid before the delivery 
of the Iowa cattle, as an inducement, doubtless, to the 
fulfillment of the cohtract by defendant Allen, but in the 
absence of testimony showing that the note was delivered 
by the defendants and received by the plaintiff in pay- 
ment of said $300, the delivery and acceptance thereof 
amounted only to an alteration of the original contract, 
and a change of the time of payment from the time fixed 
in the contract to the time fixed in the note. The testimony 
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fails to show any sucha greement, and though the plaintiff 
pleaded it in his replication, he did not testify to it himself, 
or otherwise attempt to establish it at the tria]. If there 
had been any testimony tending to show such an agreement, 
the question should have been submitted to the jury. 
Treating the note then as an alteration simply of the terms 
of the original contract as to the time of payment, the 
plaintiff must fail in his action. If the defendant wrong- 
fully refused to complete the contract of sale by accepting 
the cattle and hogs, the plaintiff’s remedy is not by action 
for any portion of the purchase money, but for damages for 
breach of the contract of sale. Although the plaintiff sued 
upon the note, the instructions given seem to proceed upon 
the theory that he had sued fora breach of the contract of 
sale. The case was improperly submitted to the jury, and 
the judgment of the circuit court will be reversed and the 
cause remanded. All concur except Henry, J. who dis- 
sents. 
REVERSED. 


Tue State v. Deconta, Appellant. 


1. Practice: suRY: CHALLENGE TOTHE ARRAY. In the absence of evi- 
dence of bias or prejudice on the part of the sheriff, it is no 
ground for a challenge to the array, that after the court had quashed 
the return upon a former renire, because the officer who had exe- 
cuted it had not first taken the oath of impartiality required by 
statute, he had served a second venire by summoning as jurors the 
same persons who had been summoned before. Henry, J., and 
Suerwoop, C. J., dissenting. 

Peremptory Challinges. . In criminal cases the State must an- 
nounce her peremptory challenges before the defendant can be 
compelled to make his. (Following State v. Steeley, 65 Mo. 218.) 

8. The Evidence in this case authorized an instruction in relation to 

murder in the first degree. 


4. Instructions not based on any evidence given in the case, are 
properly refused. 


to 
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5. Verdict. The fact that the officer having a jury in charge furnished 
the jurors with cigars, is no ground for setting aside the verdict; 
neither is the fact that during a recess of the court a stranger was 
in the room where the jury was kept by the sheriff, it appearing 
that nothing whatever was said about the cause on trial. 


6. Improper Remarks by the Prosecuting Attorney, at the 
trial, will not authorize a reversal of the judgment, unless the atten 
tion of the trial court was called to them by the motion for new 
trial, especially where the record shows that as soon as they were 
uttered the court rebuked the attorney, and commanded him to 
keep within the record. 


Appeal from Washington Circuit Court.—Hon. L. F. DInnina, 
Judge. 


A. J. P. Garesche and G.I. Van Alen for appellant. 
J. L. Smith, Attorney-General, for the State. 


Norton, J.—The defendant was indicted at the October 
term, 1877, of the circuit court of Washington county, for 
murder in the first degree, in killing Jules Polite. He 
was put upon his trial at the October term, 1878, of said 
court, and found guilty of the crime as charged, and sen- 
tenced to be hanged. From this judgment defendant has 
appealed, and seeks a reversal thereof, on the alleged errors 
of the circuit court in refusing to discharge, on defendant's 
motion, the panel of jurors summoned in the cause, and in 
giving and refusing instructions. 

The record before us shows that on the 14th day of 
October, 1878, the sheriff returned into court a panel of 
1, Paacwice: Jury ; forty jurors, from which to select a jury 
array. of twelve to try the cause, which jurors were 
sworn to answer questions touching their qualifications, 
and were found qualified by the court, and a copy of said 
panel furnished the defendant; that, on the following day, 
defendant filed his motion, accompanied by affidavits. chal- 
lenging the array of said jurors, for the reason that they 
had been summoned and brought into court by persons 
who were neither sheriff’s deputies nor sworn: oflicers. 
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This motion was sustained for the reasons assigned therein, 
and an order entered discharging the jury. Thereupon the 
court ordered a venire for forty men, to serve as jurors on 
the trial, which the sheriff executed by summoning the 
same forty men whose discharge had been ordered. The 
defendant, thereupon, filed a motion to quash the return, 
and a challenge to the array, on the ground of bias and 
prejudice on the part of the sheri¥ in summoning them. 
This motion was overruled, and the action of the court in 
this respect is assigned for error. 

It does not appear, when the motion was heard, that 
any evidence was offered tending to show either bias or 
prejudice on the part of the officer charged with the exe- 
cution of the renire; but we are asked, as the court below 
was, to find that such bias or prejudice existed on the part 
of the sheriff, from the simple fact that he had executed 
the venire by summoning the same forty men who had been 
previously discharged, on the sole ground that they had 
not been summoned by any person authorized by law. 
From the mere fact of summoning forty men who had 
been discharged for the reason that they had not been 
brought into court by any legally authorized person, we 
are not justified in presuming or inferring that his conduet 
was prompted by bias or prejudice against the accused, es- 
pecially so in the face of the following admissions contained 
in the record: That “there was no objection made against 
any of said jurors, either by the prosecuting attorney or 
defendant, on the ground of their not. being qualified.” 
The defendant had accorded to him the full benefit of hav- 
ing had a jury summoned by a sworn officer, and the pre- 
sumption is to be indulged that he discharged the duty 
imposed fairly and impartially till the contrary should be 
made to appear aflirmatively. This not having been done, 
the court properly overruled the challenge to the array. 

After the examination of the forty jurors, on their voir 
dire, aud their acceptance as qualified jurors, the defendant 
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° penemprory fled his motion asking the court to compel 
a the prosecuting attorney to exhibit his chal- 
lenges, which the court refused. This action of the court 
is also assigned for error. It has been held, in the State v. 
Steeley, 65 Mo. 218, that, in criminal cases, the State must 
announce its challenges before the defendant can be com- 
pelled to make his. It, however, appears from the record 
that defendant had the full benefit of this principle, for it 
recites “ that the prosecuting attorney made his peremptory 
challenges, exhibited them to defendant, and after that 
defendant made his peremptory challenges.” All that the 
rule requires is, that the State shall first make and exhibit 
peremptory challenges to defendant, and it clearly appears 
that this was done. 

It is also insisted that the court. erred in giving the 
first instruction on the part of the State, and refusing the 
3. MURDER. first and second asked by defendant. The 
first instruction given for the State relates to murder in 
the first degree, and informs the jury what they must believe 
from the evidence before they can find defendant guilty of 
murder in that degree. It is not contended by counsel that 
the instruction does not properly define the offense, but it 
is insisted that there was no evidence in the case to sup- 
port it. In the light of the evidence this objection is not 
well taken. ‘Ihe evidence on the part of the State shows 
that the difficulty whigh resulted in the death of deceased, 
occurred at the house of defendaut’s father, where a dance 
was going on; that deceased came to the dance between 
ten and twelve o’clock, and took a place in a set which 
was being formed; that defendant also took a place in the 
same set, to which deceased objected, on the ground that 
some other person was entitled to the place, whereupon 
Antoine Degonia, a brother of defendant, and one of the 
musicians, remarked to deceased not to “ get his back up;” 
that deceased replied that the place to tight was outside, 
and went out of the door on one side of the house into the 
yard, and Antoine went through the window on the other 
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side; that Antoine threw a rock at deceased, which struck 
him, as some of the witnesses state ; that they then clinched 
and were engaged in a fight; and that defendant came out 
with a knife in his hand saying he would cut Polite, and 
with Frank Degonia, another brother, engaged in the fight, 
striking Polite several blows; that deceased broke away 
and ran and was pursued by defendant and his two broth- 
ers, and was struck in the back by defendant when crossing 
a fence; that defendant soon after returned with a knife 
in his hand, the blade of which was three or four inches 
long, and said “I gothim Uncle Bill—I got him.” “Igave 
him three d—d good licks,” and “I struck him three licks 
that I counted.” The body of deceased was found about 
thirty-five or forty yards from the house in an old minera 
hole about two feet deep. It was also shown by Dr. Bell, 
(who was a physician and the coroner,) that he probed the 
wound in the back of deceased, that it was a mortal wound, 
and the person receiving it could not have lived five min- 
utes. The evidence on the part of the defendant tended 
to show that deceased began the fight, assaulted Antoine 
with a knife, and attempted to cut defendant’s mother and 
Mrs. Orr, an aunt of defendant; that he used profane and 
abusive language to the Degonias, saying, when he went 
out, that he would cut Antoine; that the conduct of de- 
ceased was violent and turbulent; that prior to the fight 
he had repeatedly threatened to kill defendant and his 
brothers: that the wound described by Dr. Bell was not 
necessarily fatal, and that his death may have been occa- 
sioned by his falling in the mineral hole. We think there 
was suflicient evidence to justify the court in giving the 
first instruction relating to murder in the first degree. 
This view disposes of the objection to the action of the 
court in refusing defendant’s first instruction, which asked 
the court to tell the jury that there was no evidence on 
which they could find defendant guilty of murder in the 
first degree. 

The second instruction, asked by defendant and re- 
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fused, was to the effect that the jury, in determining 
4. ixstaucrions. Whether the defendant had reasonable cause 
to believe that deceased was about to inflict great bodily 
harm upon him, might take into consideration the threats 
of deceased, and his character as “a dangerous, violent, 
vindictive, turbulent man.” The refusal of this instruction 
is also assigned for error. Had a single witness testified in 
the case that the deceased had the character of being either a 
dangerous, violent or vindictive man, tlie instruction should 
have been given; but as there was no evidenee whatever 
as to the character of deceased in these particulars, the 
instruction was properly refused. There was evidence that 
deceased had threatened defendant, and the jury were told 
in another instruction that the threats proven should be 
taken into consideration by them. 

There is nothing in the objection that one Schonboour, 
during the recess of the court, was in the room where the 
5. VERDICT. jury was kept by a deputy of the sheriff, in- 
asmuch as it appears that nothing whatever was said in 
relution to the cause being tried. Nor is there anything in 
the objection that the officer having them in charge fur- 
nished them with cigars. State v. Upton, 20 Mo. 397; State 
v. Carlisle, 57 Mo. 102; Collier v. State, 20 Ark. 36; State v. 
Cucuel, 2 Vroom. (N. J.) 249. 

It is also alleged as error that the prosecuting attorney, 
in his closing argument, commented on the fact that de- 
6. mrroper re. fendant had not called as witnesses his two 
Paoencunne st brothers, who were indicted as accessories. 
a It does not appear that this conduct of the 
prosecuting attorney was made a ground for a new trial in 
the motion for new trial: but it does appear that the atten- 
tion of the court being called to it, the attorney was promptly 
rebuked by the court and commanded to keep within the 
record. This under the principle announced in the case of 
the State v. Lee, 66 Mo. 165, cured the error, if any. 

We find, upon a careful examination of the instruc- 
ions, that they fully and fairly declared the law governing 
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the case, as it has been repeatedly adjudged by this court; 
and, if the jury believed the witnesses who testified that 
Antoine Degonia threw a rock at deceased and brought on 
the fight, and that defendant left the house with a knife in 
his hand, such as was described, and, with another brother, 
took part in the combat, and that deceased being thus 
assailed, broke away and ran and was pursued by the three 
and mortally stabbed in the back by defendant, and that 
he made the remarks attributed to him on his return to the 
house after the pursuit, they could not well have returned 
any other verdict than they did. Judgment aflirmed, in 
which all concur, except Suerwoop, C. J., and Henry, J. 


AFFIRMED. 


Henry, J., Dissentinc.—I think that the court erred 
in overruling the defendant’s objection to the panel of petit 
jurors summoned by the sheriff, after having allowed his 
challenge to the same panel because the persons who sum- 
moued them did not take the oath preseribed by law. Rob- 
inson and Relf, who selected and summoned them in the 
first instance, were not deputies or sworn officers. But if 
they had been, the law requires the sheriff and his depu- 
ties to be sworn in open court before any jury shall be im- 
paneled, that in summoning jurors to be returned to the 
court, they, and each of them have used, and will use the 
utmost diligence to summon and return, as jurors, sober 
and judicious persons of good reputation, and qualitied by 
the laws of this State to serve as jurors; and that they 
have not summoned, or returned, and will not summon or 
return any person who, in their judgment, will be influenced 
in determining any of the matters which shall come before 
him as a juror, by hatred, malice or ill-will, fear, favor or 
affection, or by any partiality whatever. 

The objection in the first instance was, that this oath 
had not been taken by the persons who selected and sum- 
moned the jury. The objection was to the panel, not to 
those who selected it, and was made probably under an 
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apprehension that improper persons had purposely been 
selected. It was the right of the defendant to have the 
officer, or officers, who summoned the jury which was to 
try him for his life, to take the oath prescribed, as addi- 
tional security to him against a trial of his cause by a jury 
composed of persons prejudiced against him. The oath is 
prescribed in order to secure a fair and impartial jury, but 
the object of requiring the oath may be entirely defeated 
if deputies, or other persons select the jury and have them 
in court, and when a challenge is made and allowed to the 
entire panel, the sheriff may select and summon the same 
persons. Men hostile to the accused may have been pur- 
posely selected, and the sheriff, ignorant of the facts, may 
honestly and consistently with his oath return the same 
panel already selected because inimical to the defendant. 
If this is to be allowed, the section of the act requiring 
the oath is a useless incumbrance, for it may be so easily 
evaded that it is of no practical importance whatever. 
The cause was fairly and properly tried in every other 
respect, but for the reasons above stated I think that the 
judgment should be reversed. 











Suerwoop, C. J.—I concur in this dissent. 






Boyce et al., Appellants, v. CHRIsTIAN. 


Devise to Old School Baptists void under the Constitution of 
1865. The Old School Baptist Church of Flint Hill, in Ralls county, 
Missouri, is a religious sect, order or denomination within the mean- 
ing of section 13, article 1, of the Constitution of 1865, and was, 
therefore, not incapable under that section of receivinga devise, not- 
withstanding it was but a local congregation uncontrolled by any 
general ecclesiastical organization. 










Appeal from Ralls Circuit Court—Hon. Joun T. Repp, 
Judge. 
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A witness for the defendants testified: I am a mem- 
ber of the church or denomination of christians known as 
“the Old School Baptist Church,” sometimes called the 
Ironside Baptist Church; as a religious denomination, the 
Old School Baptist Church is organized on the congrega- 
tional plan, each congregation composed of individual 
members, meeting by common consent, at the same place 
for religious worship; the congregations, or such of them 
as desire to do so, located in any territorial limit, appoint 
delegates, or messengers, to meet together once a year, for 
the purpose of consultation, and giving and receiving infor- 
mation as to progress and prospects of the common cause. 
This meeting of delegates is called an association, and this 
meeting or association has no power over a congregation 
in any matters of faith or practice. Each congregation 
owns its own property, transacts its own business, and 
governs itself, and is known and distinguished from other 
congregations, of like faith and order, by its own distinet- 
ive name; any name that the congregation itself chooses 
to adopt ; frequently the name of the place where the build- 
ing, or place of worship, is located; the congregation of 
which Sarepta Glascock, in her life-time, was a member, 
met for worship at place called Flint Hill, and the con- 
gregation itself was known by the name of “the Old School 
Baptist Church of Flint Hill;” there is no religious sect, 
order or denomination known by the name of “ the Old 
_ School Baptist Church of Flint Ilill,” so far as I am in- 
formed. 


Lancaster § Dimmitt for appellants, cited Schmucker v. 
Reel, 61 Mo. 592; Kenrick v. Cole, 61 Mo. 572. 


William P. Harrison and Wm. Christian for respond- 
ents. 


The devisee is not a sect, order or denomination, in the 
sense of section 13, article 1, of the Constitution of 1865. 
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The devise prohibited by the constitution is one which 
gives the property to the whole religious body, of which the 
local congregation is usually only a small part. The words 
“sect,” “order” and “ deuomination,” in the constitution, 
are used t6 denote and include bodies composed of many 
local congregations, linked together by the rules of those 
“sects, orders or denominations,” so that what property 
one holds belongs in some sense to the whole, and on the 
dissolution of the local congregation remains the property 
of the “sect, order or denomination.” In this sense this 
devisee is not a “ sect, order or denomination,” being wholly 
unconnected with any other ecclesiastical organization. 


Napron, J.—The only question in this case arises 
on the validity of the will of Sarepta Glascock, which is 
in the following words: ‘“ Whatever portion of my estate 
that may remain over after paying the expenses above 
named, I will and bequeath to the Old School Baptist 
Church, called Flint Hill, in Ralls county, Missouri, to be 
placed in the hands of such trustees as the said church shall 
or may appoint, who shall use and manage this bequest for 
the use and benetit of the said church, according to its 
directions.” The circuit court decided in accordance with 
the opinion of a witness who was a member of the church 
at Flint Hill, that the Old School Baptist Church was not 
a religious sect or order or denomination, within the mean- 
ing of the 13th section, of the Ist article of the Constitution 
of this State in 1865, but we cannot concur in this conclu- 
sion. It would not be respectful to the worshipers at that 
church to be told that they did not belong to any religious 
denomination. The judgment will, therefore, be reversed 
and the cause remanded. The other judges concur. 


REVERSED. 
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Tue Strate ex rel. Ferauson, Appellant v. Moss. 


Treble Taxation by way of Penalty for Fraud: summary pro- 
CEEDINGS: TRIAL BY JURY: DUK PROCESS OF LAW. Section 34 of the 
revenue law, (Wag. Stat., p. 1165,) provides in substance that upon 
complaint from the assessor that any person has given in a false list 
of his property for taxation, with intent to defraud, the board of 
equalization shall notify the party of the charge, specifying the 
particulars in which the list is alleged to be false, and shall fix a 
time for a hearing, when the party shall have the right to appear 
and defend; and if the charge is sustained, it shall be the duty of 
the board to ascertain the true amount and value of all his property 
subject to taxation, and, by way of penalty for furnishing the false 
list, to assess a treble tax against him. The board of equalization 
consists of the three judges of the county court, the county assessor 
and the county surveyor, and its decision is final, except that for 
error apparent upon the face of the proceedings certiorari will lie to 
the circuit court; Held, that the act is not unconstitutional, either 
as depriving the accused of the right of trial by jury, or as depriv- 
ing him of his property without due process of law. 


Appeal from Howard Circuit Court.—Hon. G. H. Burckuartt, 
Judge. 


Waters § Winslow, Shackelford and Herndon § Herndon 
for appellant. 


This section, so far as it seeks the enforcement of a 
penalty in the summary manner provided, is a palpable 
violation of the constitution of the United States and of 
this State: First, Because it deprives the accused of the 
right to a jury trial. Second, Because it deprives him of 
his property without due process of law. Third, Because 
it puts him upon summary trial on acriminal charge, with- 
out indictment found or presentment made, according to 
the forms of law, and affords him no right of appeal. 
Fourth, Because it fixes an arbitrary assessment upon his 
property, and does not tax it in proportion to its value. 

1. That the constitutional right of trial by jury is 
and should be inviolable, no one denies; that a jury trial is 
guaranteed, or even intended, by the above quoted section 
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cannot be pretended; and that the charge is criminal in its 
nature, involving the liberty and reputation, as well as the 
property of the accused, must be conceded. The inquiry 
involves the question of intent by the very words used, 
the offense is based upon perjury and the charge is, in its 
very nature, criminal. Perry’s petition, 16 N. H.44. That 
a case is presented which entitles the accused to a jury 
trial seems indisputable, even upon consideration of the 
nature of the charge and the severity of the penalty alone. 
Our penal code is crowded with offenses of far less gravity 
than this, and yet no one has ever imagined that they 
could be punished otherwise than by a jury trial or its 
equivalent. Under the Federal tax laws, where these pen- 
alties are multiplied ad nauseam, they are only enforceable 
by indictment or information. JU. S. v. Maxwell, 3 Dill. 
275. And such seems to have been the course in the State 
courts. State v. Welch, 28 Mo. 600. And the general rule 
elsewhere. Cooley Tax., 315, note. Aside from this, the 
authority is direct and positive, and of a high order, that 
in eases like this the accused is entitled to a jury trial under 
the forms of law. Carson v. Commonwealth, 1 A. K. Marsh. 
290; State v. Allen, 2 McCord (S. C.) 55. 

2. That the property of the accused is taken to satisfy 
the penalty imposed by the statute is apparent, and the 
only question is, whether it is so taken by “due process of 
law.” As to what is due process of law see Clark v. Mitch- 
ell, 64 Mo. 564. 

3. The county board of equalization is constituted an 
appellate tribunal to determine appeals from the assessor, 
and to equalize the taxable property. It proceeds sum- 
marily in the exercise of its powers, and no appeal lies 
from its judgments. 2 Wag. Stat., (Ed. 1872) ss 14, 20, 
pp. 1161, 1162. A writ of certiorari will not reach its action 
on the merits. Hannibal § St. Joe. R. R. Co. v. State Board, 
64 Mo. 294; House v. County Court Clinton Co.,67 Mo. 522; 
State ex rel. v. Powers, 68 Mo. 320. Upon this tribunal, in 
terms no less absolute, is conferred the criminal jurisdiction 
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provided in section 34, supra. Thus, a citizen, charged 
with delivering a false list of his taxable property, with 
intent to defraud, is arraigned before a tribunal unknown 
in the administration of the criminal code, put upon a sum- 
mary trial without a jury, found guilty of a charge involv- 
ing moral turpitude and the commission of a felony, denied 
the right of appeal, and his property taken to satisfy the 
penalty. This, we insist, is not the “judgment of his 
peers” guaranteed by the bill of rights. Cooley Tax., 
815; State v. Foulk, 57 Mo. 461. 

4. So far as section 34 provides a simmary method 
of ascertaining and assessing the value of property fraud- 
ulently withheld it falls within the limits of the taxing 
power; and had the board in this case really assessed rela- 
tor’s property at three times its value, every presumption 
would have existed in favor of its action, and it might not 
have been successfully resisted; but when the law in terms 
gives the power, which is openly exercised, to treble the 
value after it has been ascertained, the result is treble tax- 
ation, which is not in proportion to its value. In other 
words, the penalty cannot constitutionally be embraced in 
the valuation of the property. Town, fe., v. Gunyon, 25 
Wis. 271; Jolt v. Hubbard, 44 Ala. 593; McCormick v. Fitch, 
14 Minn 252. 


Major & Shafroth with R. B. Caples tor respondent. 


That part of said section which is in question, is not in 
conflict with the constitutional provisions securing to every 
citizen before being deprived of life, liberty or property 
“trial by jury” and “due process of law.” Penn. R. R. 
Co. v. Lutheran Cong., 53 Pa. St: 445; Buffalo, £c., R. R. Co. 
vu. Ferris, 26 Texas 588; Haverhill Bridge v. Co. Com., 103 
Mass. 120; Dronberger v. Reed, 11 Ind. 420; Livingston v. 
Mayor, 8 Wend. 85; People v. Mayor, 4 N. Y.419; McMas 
ters v. Commonwealth, 3 Watts 292; Byers v. Commonwealth, 
42 Pa. St. 89; New Orleans v. Cassidy, 27 La. Ann. 704; 
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Pullan v. Kinsinger, 9 Am. Law Reg. 557; Carondelet v. 
Picot, 38 Mo. 130; Willyard v. Hamilton, 7 Ohio (pt. 2) 112; 
Symonds v. Cincinnati, 14 Ohio 147; Harper v. Com. of El- 
berton, 23 Ga. 566; Rubottom v. McClure, 4 Blackf. (Ind.) 
505; Hankins v. Lawrence, 8 Blackf. (Ind.) 266; Bloodgood 
v. Mohawk Co.,18 Wend. 9; Baker v. Johnson, 2 Hill 342; 
People v. Hayden, 6 Hill 359; People v. Commissioners, 5 
Denio 401; Rexford v. Knight, 15 Barb. 627; Swan v. Will- 
iams, 2 Mich. 427; Mason v. Kennebec Co., 31 Me. 215; 
Board Co. Com. v. Morrison, 22 Minn. 178; Ligat v. Com- 
monwealth, 19 Pa. St. 456; People v. Wells, 12 Ill. 102; 
Bradley v. N. Y. & N. H. Ry. Co., 21 Conn. 304; R. R. Co. 
v. Middleser,7 Met. 78; MeCarrol’s Lessee v. Weeks, 5 Hayw. 
(Tenn.) 246; Crandall v. James, 6 R. I. 144; Rubey v. Hunts- 
man, 32 Mo. 501; State ex rel. v. Maguire, 47 Mo 35. The 
power to annex penalties for the perpetration of frauds in 
taxation, is necessarily involved in the power to impose 
aud collect taxes. Doll v. Evans, 11 Am. Law Reg. 315; 
s. ¢.,15 Inter. Rev. Rec. 143; Butler v. Baily, 2 Bay 244; 
Gennin v. Auditor, 18 Ohio St. 534; Gachet v. McCall, 50 
Ala. 307; Seott v. Watkins, 22 Ark. 556; Cooley on Tax., 
809; Bartlett v. Kane, 16 How. 269; Murray v. Hoboken 
Land Imp. Co., 18 How. 282; Myers v. Park, 8 Heisk. 
(Tenn.) 550; Cowles v. Brittain,2 Hawks 204; McMillan v. 
Anderson, 95 U. 8. 37; s. ¢., 5 Cent. Law Jour. 445; Da- 
vidson v. New Orleans, 96 U. 8.97; s. ¢., 6 Cent. Law Jour. 
252; State v. Welch, 28 Mo. 600; State v. Auditor, 47 Mo, 
29; State v. Utter, 33 N. J. L. 183; Commissioners v. Sea- 
brook, 2 Strob. (S. C.) 560; Craig v. Flanagin, 21 Ark. 319; 
Pope v. Macon, 23 Ark. 644; Donovan v. Ins. Co., 30 Md. 
155; State v. Hamilton, 5 Ind. 310; High v. Shoemaker, 22 
Cal. 363; People v. Todd, 23 Cal. 181; State v. Belly 1 Phil. 
(N. C.) 76; Winnisimmet Co. v. Chelsea, 6 Cush. 477; Mul- 
ligan v. Hintrager, 18 lowa 171; Deane v. Todd, 22 Mo. 
90; Colman v. Shattock, 62 N. Y. 348; Bristol v. Chicago, 
22 Ill. 587; C. ¢ RD. Ry. Co. v. Reidy, 66 [ll. 43. Nor 
does this section violate the constitutional provision that 
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“all property subject to taxation shall be taxed in propor- 
tion to its value.” Myers v. Park,8 Heisk. (Tenn.) 550; 
Cooley on Tax., 124, 127. 


Norton, J.—This is a proceeding by certiorari at the 
relation of James Ferguson to review the action of the 
county board of equalization of Howard county in assess- 
ing the property of relator under the provisions of Wag 
Stat., sec. 34, p. 1165, for taxation. The only question pre 
sented by the record for our determination is the constitu- 
tionality of said section, which is as follows: 

Section 34. If any person shall, with intent to de- 
fraud, deliver to any assessor a false list of his property, 
it shall be the duty of the assessor to give notice in writing 
thereof to the said county board of equalization; and the 
said board shall, on receiving such notice, give notice 
thereof to the person who shall have furnished such false 
list, which notice shall specify the particulars in which said 
list is alleged to be false, and shall fix a time fur a hearing 
of the matter, on which day the person aforesaid shall have 
the right to appear and defend against said charge; and if 
it appear that such person is not guilty as charged, the said 
board shall dismiss the matter; but if it appear that such 
person is guilty as charged, it shall be the duty of said 
board of equalization to ascertain the true amount and 
value of all property of such person subject to taxation, 
and to tax the same as similar property of other persons 
is taxed, and in addition shall, by way of penalty for fur- 
nishing such false list, treble the amount of taxes thus 
ascertained against such person; and such person shall be 
required to pay such treble amount, and shall, in addition 
thereto, be liable to be punished for perjury. 

It is argued by counsel for relator with great plausi- 
bility and with some authoritative support, that the above 
section is obnoxious to those provisions of the constitution 
securing to every person “trial by jury,” and due’ process 
of law before being deprived of life, liberty or property. 
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The consideration of this question involves the taxing 
power, and what it may lawfully do in assessing and levy- 
ing taxes, and providing means for their collection. It may 
be observed, generally, that all taxation is imposed for the 
benefit of the person taxed. When imposed for general 
revenue, it is for protection afforded him both in his per- 
son and property. Such taxes will always become odious 
if they are to be borne by the honest and well disposed 
citizens alone, and avoided through fraudulent evasions of 
the law in not returning their property for assessment, or 
paying the taxes when levied, by those who are willing to 
receive the protection of the government without paying 
any of the cost of conducting it or bearing their due pro- 
portion of its burdens. It was, doubtless, the recognition 
of this principle which induced the enactment in question 
with its severe penalty for attempted evasions of the law. 

The validity of such enactments, we think, is sustained 
by the highest authority. Mr. Cooley, in his work on tax- 
ation, page 298, observes: “ Very summary remedies have 
been allowed in every age and country for the collection, 
by the government, of its revenue; they have been consid- 
ered a matter of State necessity. Without them it might be 
possible for defeated and dissatisfied persons to cripple and 
possibly to break up the government by depriving it of the 
resources for continuing its existence, until they could be 
gathered in by the slow processes which are available to 
private parties. The invaluable principles of the common 
law are not supposed to be violated by a resort to sum- 
mary proceedings in these cases. Summary processes are 
not necessarily unjust. They would be so if they deprived 
a party of a hearing, or if they precluded the opportunity 
for a patient and deliberate examination of the questions 
upon which his rights depend before such rights could be 
finally concluded and cut off.” : 

The methods which have heen provided for collecting 
taxes under our statute, are by suit, by arrest of the per- 
son taxed, by distress of the goods and chattels, by taking 
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possession of goods and chattels till the taxes are paid, or 
selling them for taxes, by imposing penalties for non-pay- 
ment, by forfeiting to the government the property upon 
or in respect to which the tax is payable, by making pay- 
ment a condition to the exercise of some lawful right. 
“Tax penalties are imposed for mere delinquencies, in order 
to hasten payment, and also as a punishment for frauds, 
evasions and neglect of duty. In some cases they are im- 
posed by the taxing officers, in others they are recovered 
by suit or indictment. When lists or statements are re- 
quired to be furnished as a basis for taxation, the privilege 
of being heard in abatement of the tax is sometimes taken 
away as a penalty upon the tax-payer for not furnishing 
it. There are some cases in which a right to impose a 
penalty, except upon a judicial investigation by a compe- 
tent court, has been denied us being the imposition of a 
punishment without trial. But when the penalty is im- 
posed in the course of the proceedings to assess, and by 
officers who, for that purpose, exercise a quasi judicial au- 
thority, and when the party is given an opportunity to be 
heard and contest his delinquency either before the assess- 
ing officer or in some form of appeal, the imposition of a 
penalty does not seem to be out of harmony with the gen- 
eral spirit of tax proceedings, and perhaps may be sustained 
on the same principles that support tax laws in general.” 
Cooley on Tax., 309, 314. The act in question conforms 
to the principles thus announced. It does not authorize 
condemnation without a hearing, but on the contrary, ex- 
pressly provides that the penalty therein declared for the 
delivery, by the tax-payer, of a false list of his property, 
shall not be imposed till such tax-payer has been served 
with notice, which shall specify the particulars in which 
said list is alleged to be false, and shall fix a day for hearing 
the matter, when such tax-payer shall have the right to 
appear and defend against such charge. It also provides 
that the complaint shall be heard by a board of equaliza- 
tion, composed of the county court, assessor and surveyor 
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It may also be said that while an appeal is not allowed 
from their decision, their proceedings may be reviewed 
either by the circuit court or this court on certiorari, and if 
when the record is presented error appears from the face of 
it, they may be set aside and annulled. A delinquent tax- 
payer, against whom a penalty has been thus adjudged 
may be said to have had the full benefit of “due process 
of law.” ‘ 

The validity of the act is fully supported by the au- 
thority above referred to, and the summary method it 
provides for the imposition of the penalty may be likened 
to those acts of the General Assembly authorizing in a sum- 
mary way and without a jury, the condemnation of private 
property for railway and public purposes, which this court, 
in repeated decisions, has upheld. It not only thus finds 
support, but similar acts have been sustained by numerous 
adjudicated cases both in our own State and other States 
having constitutions like our own. In State ex rel. v. Au- 
ditor, 47 Mo. 29, an act imposing a penalty of ten per cent. 
on delinquent tax-payers, was sustained. In Butler v. Baily, 
2 Bay (S. C.) 244, a law was upheld which authorized a 
double tax when the tax-payer did not make a proper 
return agreeably to the general tax act. In case of Gennin’s 
Exzer. v. Auditor, 18 Ohio St. 534, held that when a person 
makes a false return of his property for taxation, a law 
authorizing the auditor to ascertain the true amount of the 
property liable to taxation, and to add fifty per centum on 
the amount so ascertained, was not invalid. In Boyer v. 
Jones, 14 Ind. 354, when the tax-payer refused to list his 
property, an act authorizing the addition of fifty per cent. 
was held to be constitutional. Held in the case of the 
City of New Orleans v. Cassidy, 27 La. Ann. 704, that a suit 
for the recovery of taxes was summary, and that such cases 
are not to be submitted to a jury. In the case of Gachet r. 
McCall, 50 Ala. 307, the court recognizes the validity of a 
law providing that when the assessor fails to procure from 
the tax-payer a list of his property, he shall ascertain the 
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amount of property liable for taxation, and assess a double 
tax upon the same. Acts similar in pringiple to the one in 
question have been sustained in the cases of Myers v. Park, 
8 Heisk. 550; Bartlett v. Kane, 16 How. 269; Murray’s 
Lessee v. Hoboken Land Imp. Co., 18 How. 282, and in nu- 
merous other cases cited in defendant’s brief. 

We have been cited by counsel for relator to cases in 
which views are expressed opposite to those in the cases 
referred to, the most notable of which is the case of Carson 
v. Commonwealth, 1 A. K. Marsh. 290. Even in that case 
the law imposing a treble tax on a delinquent tax-payer for 
making a false list of his taxable property, was not condemn- 
ed, the court simply holding that the question as to whether 
the list furnished was false, was triable by jury, and be- 
cause a jury was demanded by the tax-payer and refused, 
the judgment was reversed and cause remanded, to be thus 
tried. In the case before us no demand was made fora 
jury,and hence the question raised in that case is not in 
this, and if it were, we are of the opinion that, under the 
authorities and general principles governing such cases, the 
board of equalization could try it without the intervention 
of ajury. Judgment atlirmed. All concur except Judge 
Henry, not sitting. 





AFFIRMED. 





Mottoy v. Barcneiper, Plaintiff in Error. 


Practice: notice. A motion to set aside a judgment after third per- 
sons have acquired an interest in property sold under the execution, 
is properly denied, if such persons are not made parties or notified 
of the motion. 


Error to Jackson Special Law and Equity Court.—Hon. R. 
K. Cowan, Judge. 





Milton Campbell and Wash Adams for plaintiff in error. 






















504 SUPREME COURT OF MISSOURI, 


The State ex rel. Attorney-General v. McKee. 








Jno. C. Tarsney for defendant in error. 


Suerwoop, C. J.—Motion to set aside judgment ren- 
dered on certain special tax-bills issued by the City of Kan- 
sas to plaintiff. Divers irregularities were alleged as 
grounds of the motiou. A sule of the lots charged with 
the lien had taken place under an execution issued on the 
judgment, and Corrigan becoming the purchaser and re- 
ceiver of a deed thereat, had sold and conveyed to a third 
party, but neither the purchaser nor his grantee were made 
parties to nor notified of the motion. For this reason we 
concur with the action of the lower court in denying the 
motion aud affirm the judgment. 


AFFIRMED. 





Tue State ex rel. ATTORNEY-GENERAL Vv. McKee. 


1. Constables in the City of St. Louis: rie scheme AND CHARTER: 
GENERAL WELFARE CLAUSE. It is doubtful if the board of freehold- 
ers who framed the scheme and charter for the separation and gov- 
ernment of the city and county of St. Louis, intended, by the 
general welfare clause of the charter, to confer upon the city the 
power to pass any ordinance that would conflict with and repeal so 
much of the act of March 24th, 1875, concerning constables, as re- 
lates to the city of St. Louis; but if they did, they transcended the 
powers given them by article 9 of the Constitution. Ordinance No. 
10,744, providing for the election of constables in the city of St. 
Louis, being in conflict with this act, is, therefore, void, and persons 
elected under it are not entitled to fill the office of constable. 














Constables are State, not municipal, officers. 







Original Quo Warranto. 





Castleman, Ewing & Pope for relator. 






Frank K. Ryan for respondents. 






Henry, J.—This is a proceeding by quo warranto, in 
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which it is alleged that defendants are unlawfully acting 
as constables in the first and seventeenth wards of the city 
of St. Louis. The defendants filed separate answers, which 
do not differ materially, alleging that, by an ordinance, No. 
10,744, of the municipal assembly of the city of St. Louis, 
approved March 11th, 1878, the first and seventeenth wards 
of said city were constituted a district for the election of 
constables, and by the said ordinance it was provided, that, 
at the general election to be held in November, 1878, and 
every four years thereafter, three constables should be 
elected in and for said district, and that, at the general 
election in 1878, they were severally elected constables. 
To this answer there was a demurrer. The validity of the 
ordinance No. 10,744, is the only question to be determined. 
If the municipal assetnbly had authority to pass that ordi- 
nance, the defendants are entitled to the offices ; otherwise 
a judgment of ouster should be rendered against them. 

An act of the General Assembly, approved March 
24th, 1875, provided as follows: “Section 1. At the gen- 
eral election in the year 1878, and every four years there- 
after, the qualified voters of the township of St. Louis, in 
said county, shall elect two constables for the township of 
St. Louis, outside of the limits of the city of St. Louis 
and one for every other township in the county of St. Louis, 
and one constable for each ward in the city of St. Louis, 
and one for each additional ward, as the same may be cre- 
ated, whose residence shall be within the limits for which 
he may be elected by the qualified voters within said limits 
respectively. .Section 2. All constables now in office, in 
the county of St. Louis, shall hold their respective offices 
until the general election, to be holden in the year 1878, 
and until their successors are duly elected and qualified.” 
This statute was in force when ordinance No. 10,744 was 
adopted by the municipal assembly of the city of St. Louis, 
and if that assembly had authority, under the constitution 
of this State, to repeal the act of Mafch 24th, 1875, so far 
as it applied to the city of St. Louis, the respondents were 
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duly elected, and are entitled to hold their offices. Had the 
municipal assembly any such power? Conceding that the 
charter conferred the power, was there anything in the 
constitution authorizing the freeholders to adopt a charter 
conferring such power upon the municipal assembly ? 

By the express provisions of the constitution, (section 
20, article 9,) the scheme, when adopted, became the organic 
law of the county and city, and the charter, when adopted, 
became the organic law of the city, and, at the expiration 
of sixty days thereafter, took the place of and superseded 
the charter of St. Louis, and all amendments thereof, and 
all special laws relating to St. Louis county inconsistent 
with such scheme. The scheme, under the constitution, 
could only provide for the enlargement of the boundaries 
of the city, the re-organization of the government of the 
county, and the adjustment of the relations between the 
city, thus enlarged, and the residue of St. Louis county. 
Under none of these heads can be classed the appointment 
or election of constables within the city of St. Louis. All 
special laws relating to St. Louis county which are incou- 
sistent with the scheme, were superseded, but the act of 
1875, providing for the election of constables, is not incon- 
sistent with anything which the scheme might constitu- 
tionally contain. If the boundaries of the city were 
enlarged, the act of 1875 provided for the election of a 
constable in any new ward that might be created in the 
attached territory. It is clear, therefore, that the ordinance 
in question cannot be upheld on the ground that the act of 
1875 is in conflict with any provision in the scheme, which 
the freeholders had the right to insert in that instrument. 

Was there any authority conferred upon them by the 
constitution to adopt a charter giving the municipal assem- 
bly the power to pass ordinance No. 10,744? By section 
23, of article 9, of the constitution, the charter and all 
amendments thereto, were required to be in harmony with 
the constitution and faws of the State and subject thereto. 
We have looked in vain for a provision of the constitution 
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giving to the freeholders the right to adopt a charter for 
the city, conferring upon the municipal assembly the power 
claimed for it by the respondents and asserted by the as- 
sembly in the adoption of the ordinance in question. 

But we doubt if the charter attempts to confer the 
power claimed. Section 26, of article 3, of the charter 
relied upon by respondents, is as follows: “ Finally, to 
pass all such ordinances, not inconsistent with the provis- 
ions of this charter, or the laws of the State, as may be 
expedient in maintaining the peace, good government, 
health and welfare of the city, its trade, commerce and 
manufactures.” From this is inferred the power assumed 
by the municipal assembly to repeal a general law of the 
State, which specified the number of constables for each 
ward, and the time and mode of their election, &c. The 
city has ample means to maintain the peace and good order 
of the city by providing for a police force, and increasing 
it from time to time, but aside from that consideration, any 
ordinance looking to the maintenance of the peace, good 
government, health and welfare of the city, &c., by the ex- 
press terms of the charter, must be consistent with the 
laws of the State. If the number of constables is insufti- 
cient, it is for the General Assembly to increase the num- 
ber, and no serious inconvenience can result to the city in 
the meantime, because “ every constable may appoint dep- 
uties,” &c. Wag. Stat. § 7, p. 267. 

The constitution provides that the city shall “ collect 
the revenue, and perform all other functions in relation to 
the State in the same manner as if it were a county.” It 
is argued that “it is one of the functions of a county in its 
relation to the State, to elect constables, and to supervise 
und regulate them, and generally to create the districts in 
which they are elected.” There is no general law author- 
izing the county court of any county to provide for more 
than one constable in a township. If an old township be 
divided into two or more townships, then the general law 
applies, giving to each of said townships a constable. So 
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the city of St. Louis can make as many additional wards 
as may be deemed expedient, and there is a general law 
providing for the election of constables in such additional 
wards. The city of St. Louisis notacounty. She collects 
the State revenue, and performs “ all other functions in rela- 
tion to the State, asif acounty.” § 23,art.9. “ Notwith- 
standing the provisions of this article, the General Assembly 
shall have the same power over the city and county of St. 
Louis that it has over other cities and counties of this 
State.” § 25. The language of these and other sections 
that might be cited, is totally inconsistent with the idea 
that the city of St. Louis is one of the counties of the 
State. State ex rel. Burden v. Walsh, ante, p. 408. Would 
a general act with reference to the several counties of the 
State apply to the city of St. Louis? We think not. But 
if a county, what law authorizes a county to provide for 
the election of more constables than is authorized by the 
general law for any township in the county. The power 
of dividing townships into two or more election districts 
and precincts confided to the several county courts, is no 
authority for an increase by the county court of the num- 
ber of constables in such township. The division of the 
township, as contemplated by the law, is for the conven- 
ience of voters, (Wag. Stat., § 4, p.565,) and if the municipal 
assembly of the city of St. Louis may increase the number 
of constables by an ordinance under the general powers in 
the charter, &c., as may be expedient in maintaining the 
peace, &c., of the city, (§ 26, art. 3,) she may also increase 
the number of circuit judges, circuit clerks, or pass an or- 
dinance similar to ordinance No. 10,744, in relation to any 
other State officer for the city of St. Louis. 

The constable is not a city officer, he is a State 
officer. It is an office created by general law for every town- 
ship in the State, and every ward in the city. He isa State 
officer in the same sense that sheriffs and clerks of courts 
of record are State officers, and that judges of inferior courts 
are State officers, although they can only discharge the 
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duties of their respective offices, within a limited territory 
and not throughout the State. We are of opinion that 
the facts stated by respondents in their return, do not 
constitute a reason why judgment of ouster should not be 
rendered against them, and, therefore, there will be a 
judgment as prayed in the petition. All concur. 


JUDGMENT OF OUSTER. 


Tue State v. Davinson, Appellant. 


Special Judge. Under the act of May 19th, 1877, (Acts 1877, p. 357,) 
the powers of a special judge continue until the final determination 
of the cause for which he is chosen. A continuance of the cause 
to a subsequent term does not abate them. 


Appeal from Johnson Criminal Court.—Hon. W. H. H. Hi, 
Judge. 


Logan & Crutchfield for appellant. 
J. L. Smith, Attorney-General, for the State. 


Suerwoop, C. J.—The defendant was indicted for the 
murder of one William Haggerty, and on trial had, was 
found guilty of the first degree of that offense, and sen- 
tenced accordingly. There is no bill of exceptions pre- 
served, so that our examination is necessarily confined to 
the record proper. No objection can be urged against the 
indictment, as it is in usual form, and the record entries as 
to the presence of the defendant are full and complete. 
Nor do we discover any error in respect of the election of 
the special judge, or to the progress of the trial after such 
election. 

An application for a change of venue was made by the 
prisoner, on account of the alleged prejudice of the judge 
of the court, whereupon, an election being held in con- 
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formity to the statute, O. W. Rogers was duly elected special 
judge, and took the oath required by law. The cause was 
then continued upon the prisoner’s application to the next 
term, when the trial, with the above stated result, took 
place ; the special judge elected the preceding term still 
continuing to preside. There was no error in this. The 2nd 
section of the act of 1877, (Sess. Acts 1877, p. 357,) clothes 
the special judge, pro hac vice, with “all the powers” pos- 
sessed by the regular judge of the court, and expressly 
provides for the continuance of those powers until “the 
conclusion of the trial of said cause.” This being the case, it 
matters not that the cause was continued to a subsequent 
term; thepowers and duties of the special judge suffered 
thereby no abatement whatsoever, he still remained judge of 
that court, in that case, until the final determination thereof. 
Perceiving no error in the record, it only remains to affirm 
the judgment, and it is so ordered. All concur, except 
Judge Naprton, absent. 
AFFIRMED. 





KAULLEEN V. TILLMAN, Appellant. 


1. Unlawful Detainer: LANDLORD AND TENANT. Under the pres- 
ent statute a landlord may maintain an action of unlawful detainer 
against a tenant holding over, notwithstanding he may never, him- 
self, have been in the actual possession of the premises. The ten- 
ant’s possession is the landlord’s, and is suflicient to support the 
action. The fact that the tenant has been in possession for three 
years before the commencement of the unlawful detainer, is no 
bar. 


2. Surprise. The affidavit accompanying the motion for new trial, 
asked in the present case, on the ground of surprise, examined and 
held insufficient. 


Appeal from Osage Circuit Court—Hon. E. J. Say, Judge. 
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Nathan C. Kouns for appellant. 


The law is well settled that unlawful detainer cannot 
be maintained against one who has had three years unin- 
terrupted possession, nor by one who has not been in pos- 
session within three years. 1 Wag. Stat., § 27, p. 646; 
Bartlett v. Draper, 23 Mo. 407; Blount v. Winright, 7 Mo. 
50; Hatfield v. Wallace, 7 Mo. 112; Biddle v. Ramsay, 52 
Mo. 153; Wood v. Dalton, 26 Mo. 581; Miller v. Tillman, 
61 Mo. 316; Beeler v. Cardwell, 29 Mo. 72. The so-called 
lease did not work an actual change of possession in favor 
of Miller. Wood v. Dalton, 26 Mo. 581; Michau v. Walsh, 
6 Mo. 346; Hannibal & St. Joe. R. R. Co. v. Hill, 60 Mo. 
281. 


Lay & Belch for respondent. 


Norton, J.—This is an action of unlawful detainer by 
defendant, of land, possession of which is claimed by 
plaintiff. On appeal to the circuit court from the judg- 
ment of the justice of the peace, it was tried de novo and 
judgment rendered for plaintiff, from which defendant has 
appealed to this court. It appears from the evidence that 
defendant took possession of the land in 1868, and has re- 
sided on it ever since; that in 1871 P. T. Miller obtained 
judgment against defendant in an action of forcible entry 
and detainer, which, on appeal to this court, was affirmed, 
and a writ of restitution awarded, with which the sheriff, 
in company with the agent of Miller, went to the premises 
occupied by the defendant, Tillman, for the purpose of ex- 
ecuting the writ, whereupon defendant accepted the follow- 
ing lease: 

“These articles of lease, made and entered into this 
4th day of December, 1875, by and between Antoine Till- 
man, of the county of Osage, and P. T. Miller, of the 
county of Cole, both of the State of Missouri, witnesseth, 
That, whereas, said Miller has obtained judgment for the 














512 SUPREME COURT OF MISSOURI, 





Kaulleen vy. Tillman. 








possession of the following described real estate,” (the 
same as described in the complaint,) and the improvements 
thereon of whatever kind. Therefore, it is this day agreed 
that the said Miller rents to said Tillman said land for the 
sum of $1.00 until the 15th day of December, 1875, and the 
said Tillman hereby agrees to deliver and give possession to 
said Miller, or his agent, without further notice, on that 
day. 
Witness our hands and seals, this 4th day of Decem- 
ber, 1875. 
A. TILLMAN, [SEAL.] 
P. T. Micier. [SEAL. ] 
Witness: Lovuts C. W. Krautuorr. 


The above articles of: lease are, on this 20th day 
of December, 1875, renewed until the Ist day of March, 
1876, on the same terms and conditions therein contained, 
and for the sum of $1.00. 

A. TrnuMAN, [SEAL] 
P. T. Miter, [SEAL. | 
Witness: Louris C. W. Krautuorr. 


I assign the within lease to * * 
P. T. MIcuer. 


It also appears that on the 20th day of February, 1876, 
Miller, by deed, conveyed the land in question to plaintiff, 
and that after the expiration of the time of renting speci- 
fied in the lease, demand in writing for possession of the 
premises was made of defendant, which he refused to de- 
liver. Upon this state of facts the court gave the follow- 
ing instructions: “If the court, sitting as a jury, believe 
from the evidence that the defendant, Tillman, leased from 
P. T. Miller the land described in plaintiff’s complaint 
herein, that P. T. Miller conveyed the said property by 
deed to the plaintiff, Kaulleen, and that by the terms of 
said agreement Tillman agreed to deliver the possession o 
said lands to Miller’s grantee, Kaulleen, then the defendant 
is guilty of unlawful detainer in manner and form as 
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charged in the complaint herein, and the court will so find.” 
2. “The court declares as a matter of law, that the con- 
veyance by deed of the land from Miller to Kaulleen was 
an assignment to Kaulleen of all rights existing in favor 
of Miller against Tillman, and entitles the plaintiff to re- 
cover if the facts are as stated in the first instruction of 
plaintiff.” 

These instructions are objected to on the ground that 
it was not shown that Miller, the grantor of plaintiff, had 
ever been in the actual possession of the land, or that 
plaintiff had ever been in possession. We are of opinion 
that the objection is not well taken. The action is founded 
on section 3, page 642, Wagner’s Statutes, which declares 
that “ when any person shall willfully and without force, 
hold over any lands, tenements or other possessions after 
the termination of the time for which they were demised 
or let to him, &c., such person shall be deemed guilty of 
unlawful detainer.” The possession of defendant, Tillman, 
after accepting the lease in evidence and holding under it, 
was the possession of Miller, the lessor, and according to 
the terms of section 3, supra, his refusing to deliver posses- 
sion of the leased premises after the expiration of the time 
for which they were leased, made him liable to an action 
for unlawful detainer by the person having the legal right 
to such possession. This view is fully sustained by the 
cases of Grant v. White, 42 Mo. 285, and Gillet v. Mathews, 
45 Mo. 307, and justifies the court in giving the instruc- 
tions complained of. The principle announced in them 
also prohibits defendant from invoking as authority in sup- 
port of the instructions asked by him and refused by the 
court, section 27, p. 646, Wag. Stat., for it is expressly de- 
clured that said section does not apply to an action of 
unlawful detainer as provided in section 3. 

It is also insisted that defendant’s motion for new trial 
ought to have been sustained on the ground therein alleged, 
that he was mistaken as to the day of trial, that it was 


tried on Friday, when he had been informed by Ryors, one 
33—69 
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of his attorneys, that it was set for trial the Tuesday fol- 
lowing, and that in consequence of this mistake he was 
not present at the trial with two of his witnesses. The 
record shows that when the case was called for trial both 
parties appeared, announced themselves ready, and sub- 
mitted the cause to the court without the intervention of 
ajury. The affidavit of Rvors accompanying the motion 
shows that he was the attorney of defendant and tried the 
cause before the justice of the peace, and that he was pres- 
ent at the trial in the circuit court as defendant’s attorney. 
This affidavit fails to show that defendant was informed 
by Ryors that the cause was to be tried on Tuesday instead 
of Friday. Besides this, there is nothing in the affidavits 
filed with the motion which shows that defendant had 
made any preparation for trial, either for Friday or Tues- 
day, further than to ride to Jefferson City for the purpose 
of getting another attorney to attend the trial. Had he 
used the process of the court, whether the cause was set 
for hearing either on Friday or Tuesday following, it would, 
perhaps, have been effectual in bringing to court the two 
witnesses by whom he states he expected to prove certain 
facts, and would have shown such diligence as would have 
entitled his motion to favorable consideration by the court. 
The failure of Ryors’ affidavit to show that he was 
mistaken as to the day of trial, or how the mistake oc- 
curred, if there was one, or that he gave defendant incorrect 
information in regard thereto, and the want of diligence 
on the part of defendant to ascertain the facts, in connec- 
tion with the presence of one of his attorneys at the trial 
announcing himself ready, and submitting the cause for 
trial, fully justified the court in overruling the motion. 
Judgment aflirmed, in which all concur. 


AFFIRMED. 
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Tue Strate to use of the Boar or Epucation or Cape Grrar- 
DEAU, Appellant, v. TIEDEMANN. 


1. Cape Girardeau Court of Common Pleas: cHANGE or VENUE. 
The Cape Girardeau court of common pleas has power to order a 
case pending before it to be sent to the circuit court of another 
county for trial upon proof of prejudice on the part of the inhabit- 
ants of Cape Girardeau county. 


2. Board of Education: MECHANIC’S LIEN; BREACH OF BUILDER’s 
ponp. A board of education having contracted with a builder for 
the erection of a public school house, took from him a bond con- 
ditioned to secure the faithful performance of the contract. The 
builder having procured materials to be furnished and work to be 
done on the building, failed to pay for them, whereupon the labor- 
ers and material men brought their actions to enforce mechanics’ 

: liens against the building, and obtained judgments, and the board 
paid the judgments. In an action onthe bond; Held, that these 
facts constituted a breach of its conditions, and the board was enti- 
tled to recover the amounts so paid. 

: CONTRACT: HOW A SINGLE MEMBER MAY BIND THE BOARD. A 

single member of a board of education cannot alter a contract al- 
ready made by the board, unless he is previously authorized, or his 
act is subsequently ratified by the board duly assembled as such. 

(Johnson v. School District, 67 Mo. 320.) 








! Appeal from Madison Circuit Court.—Hon. Louis F. Drxnina, 
Judge. 


Wilson Cramer for appellant. 
Louis Houck and Sam M. Green for respondent. 


Norton, J.—This is a suit founded on a bond executed 
by defendant, for alleged breaches of a contract under seal 
for building a school house. 

The contract is set forth in the petition, and by its terms 
the defendant undertook and agreed to furnish the neces- 
sary materials and erect a public school building on certain 
lots belonging to the board of education of the city of 

Cape Girardeau, for which defendant was to receive $15,000, 
to be paid in bonds at ninety cents on the dollar. Pay- 
ments were to be made every thirty days for material fur- 
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nished and labor performed, on estimates made by the 
superintendent, and full payment was to be made on the 
completion of the building and its acceptance by the build- 
ing committee. Under the contract the building was to 
be completed by the Ist day of February, 1872. At the 
time the contract was entered into defendant executed the 
bond in suit, containing the following condition: 

“Now, if the said Diedrich F. Tiedemann and Fred- 
erick Tiedemann shall, in all things, stand to and abide by 
the covenants, agreements and obligations in said contract 
contained, on his or their part, to be kept and performed, 
and at the time and in the manner therein specified, then 
the foregoing obligation to be void, otherwise to remain in 
full force.” 

Various breaches are assigned in the petition, the most 
material and important of which are that defendant failed 
to furnish the materials and complete the building by the 
Ist day of February, 1872; and that plaintiff was com- 
pelled to pay various mechanics’ liens on said building, 
aggregating $3,421 in excess of the contract price. 

The defendant, in his answer, denies the material alle- 
gations of the petition, and sets up that by consent of de- 
fendant, and at the instance of the building committee, the 
written contract was abandoned and rescinded, and a new 
contract made, whereby plaintiff undertook to pay the 
reasonable value of the building; that plaintiff took pos- 
session of the building before completion, and prevented 
defendant from completing. 

The new matter set up in the answer was denied by 
replication. The cause was tried in the Madison county 
circuit court, to which it had been transferred by an order 
of the Cape Girardeau court of common pleas, changing 
the venue; the trial resulted in a judgment for defendant 
in the sum of $2,000, from which plaintiff has appealed. 

The principal grounds of error to which our attention 
has been called are, that the Madison circuit court had no 
jurisdiction to try the cause; that the court erred in giving 
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improper and refusing proper instructions, in receiving 
illegal and refusing to receive legal evidence. 

The question as to the jurisdiction of the Madison cir- 
cuit court must be determined adversely to the claim of 
i carecirarpeav Plaintiffs. The causes assigned in the appli- 
COURT Orange or Cation for a change of venue are, that the 
— inhabitants of Cape Girardeau county are so 
prejudiced against defendant that he could not have a fair 
trial, and that plaintiff exercised an undue influence over 
said inhabitants. These causes were sufficient under the act 
of November 14th, 1855, providing for changes of venue 
in civil cases, and the act of 1861, page 517, authorized the 
court of common pleas to change the venue of civil cases 
for like causes and with like effect, as provided in said act 
of 1855. It certainly could not have been the intention of 
the Legislature to have authorized the court of common 
pleas to change the venue of a cause on account of the 
prejudice of the inhabitants of the county, and at the same 
time required, as plaintiffs insist, that the venue should be 
awarded to the circuit court of the same county where this 
prejudice was alleged to exist. 

The following instructions asked by plaintiff, were 
refused: 1. The court instructs the jury that under the 
contract, the defendant was bound to furnish all the neces- 
sary material and labor for the erection of said building 
according to the specifications and plans, and that if you find 
from the evidence that the defendant did not furnish the 
material and labor necessary, or that defendant purchased 
material and hired labor done, but did not pay for the same, 
and that by reason of such failure of the defendant so to 
pay, the parties so furnishing the material and labor filed 
their liens against the property of the plaintiff, and ob- 
tained judgment against plaintiff on these demands, and 
that plaintiff was compelled to pay, and did pay such liens 
and judgments, those facts constitute a breach on the part 
of defendant, and plaintiff is entitled to recover of defend- 
ant any and all sums of money that he may have so paid 
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with interest at six per cent. from the date of payment. 
2. The jury is instructed that parol contracts may be bind- 
ing on aggregate corporations, if made by an agent duly 
authorized by a corporate vote, or under the general regu- 
lations of the corporation, and contracts may be implied 
on the part of such corporations from their corporate acts, 
or those of any agent whose powers are of a general char- 
acter. The law is that a majority of the members of the 
board of education may properly transact business, and it 
is only when duly assembled as such board of education 
that a majority thereof may properly do official business, 
and every decision of the majority of the board of educa- 
tion, so duly assembled as the board of education, is a valid 
act of such board only. 

We are of the opinion that the court erred in refusing 
the above declarations. Under the contract, it was clearly 
2. BoaRD or pv. the duty of defendant to furnish the materials 
ioe lien eoeas; and labor for constructing the building, and 
of builder'sbond. if plaintiff was compelled to pay for such 
materials and labor, the jury should have been told, as in 
the above instruction was asked, that such payments were 
properly chargeable against defendant. It is but common 
justice that if plaintiff was compelled to pay the debts 
contracted by defendant for labor and materials furnished 
in erecting the building, and which, under the contract, he 
was bound to pay for, they should be allowed to recover 
the sums thus paid in excess of what defendant was to re- 
ceive, and did receive under the contract. The sixth 
instruction, given for defendant, recognizes the correctness 
of this principle, but authorizes the jury to give effect to 
it only in the event that they should believe the original 
contract was abandoned, and a new contract entered into. 

The second, of the above instructions, embraces the 
principle enumerated in the following cases,and ought,there- 
Py -eontract: fre, to have been given: Barcus v. Hann., 
how a single Ralls Co. & Paris Plank R. Co., 26 Mo. 105; 


member may 


bind the board. Chambers v. Board of Education, 60 Mo. 380; 
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Johnson v. School Dist., 67 Mo. 320. As observed in the case 
of Chambers, supra: “The loose conversations between 
members of the board and contractor, after a formal exe- 
cution of a written contract between the board and contrac- 
tor, cannot be allowed to vary the written contract It 
would be unsafe to allow such parol variations, and the 
well settled rules of law forbid it.” As the cause will be 
remanded, it is ptoper to observe that the declaration made 
by Green, one of the board of education, at Cramier’s 
store, should not be received as evidence, unless it is shown 
that he had been authorized by the board as such, to change 
the contract, or, unless he reported his action to the board 
of education, while acting as such, and it was by them 
approved. Judgment reversed and cause remanded. All 
concur. : 
REVERSED. 


Brigut v. Prke County, Appellant. 


Costs. The expense of boarding a petit jury impaneled to try a 
murder case, cannot be taxed as costs against the county. 


Appeal from Pike Circuit Court.—Hon. G. Porter, Judge. 
Elijah Robinson for appellant. 


Henry, J.—Ambrose Coe was indicted for murder in 
the circuit court of Pike county. He was tried in Marion 
county on a change of venue, and the expense of boarding 
the petit jury was taxed as costs against Pike county by 
the circuit court of Marion. The county of Pike refused 
to pay the bill, and was sued in the circuit court, in which 
there was a judgment for plaintiffs, from which the county 
has appealed. The case of the State ex rel. v. Clark, State 
Auditor, 57 Mo. 25, is decisive of this. It was there held 
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that there is no provision of law for the payment of such 
expenses by the State. Nor is there any law which au- 
thorizes the court to tax such costs against Pike county. 
Sections 1 and 4 of the act in relation to criminal costs, 
provide when costs shall be taxed against the county in 
which an indictment is found, and neither of those sections 
embraces the case under consideration. All concurring, 
the judgment of the circuit court is, therefore, reversed. 





Appeal from Lafayette Circuit Court.—Hon. Wa. T. Woop, 


REVERSED. 





Kinney, Appellant, v. MATHEWS. 


Power of sale in favor of Mother and Children, Defective 


Execution of. Several deeds to a wo:nan “and all her children 
she now has or ever will have,” authorized her to sell the land, pro- 
vided the proceeds should be invested in other land or property to 
be secured to her and her children. Held, that this power of sale 
did not authorize her to execute a mortgage to secure a loan of 
money made to enable her to pay the purchase money of a tract of, 
land which had been conveyed to a trustee for her use alone. 
Defective Execution of Power of Sale: equitaBLe DOCTRINE 
AS TO EFFECTUATING CONVEYANC’S. When a person acts fora valu- 
able consideration, he is understood in equity to engage with the 
person with whom he is dealing to make the instrument as effec- 
tual as he has power to make it. Upon this principle, ina case 
where a person having a life estate in lands and also a restricted 
power of sale over the fee, for the purpose of securing a loan of 
money executed a mortgage purporting to convey the fee, and refer- 
ring in express terms to the power, but for want of compliance with 
the restrictions, the mortgage was not a good execution of the 
power; Held, that it was effectual to convey the life estate. 
Conveyance to Mother and Children. A conveyance to a 
woman “and all her children she now has or ever will have,” vests 
a life estate in the mother with remainder to the children. Henry, 
J., dissenting. 


Judge. 
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Comingo & Slover and Gates § Wallace for appellant. 
Gage & Ladd for respondent. 


Napton, J.—This case depends upon the construction 
of three deeds: One, made in 1856, “ to Mrs. Fanny A. D. 
Mathews, and al! her children she has now or ever will 
have,” with this additional clause: “ But it is distinctly 
understood if the said Fanny A. D. Mathews may hereafter 
conclude to sell said land, she is hereby authorized to do so 
by assigning it, so that the proceeds of said land is to be 
laid out for other land or property, to be secured to her 
and her children.” The second deed, made also in 1856, 
grants, bargains and sells to said Fanny A. D. Mathews, 
‘and all her children she now has or ever will have,” a 
tract of land in Jackson county, to have and to hold unto 
the said Fanny A. D. Mathews, and her children aforesaid, 
and their heirs; but it is distinctly understood if the said 
Fanny A. D. Mathews may hereafter conclude to sell the 
above described tract of land, she is hereby empowered 
and authorized to do so, by arranging it so that the pro- 
ceeds of said land are to be laid out for other land or prop- 
erty, to be conveyed so as to put the right and title in the 
said Fanny and her children.” The third deed, made in 
1857, contains the same terms of conveyance and power of 
sale as the second. 

In 1866 Mr. James P. Mathews, and his wife, Fanny, 
executed a mortgage of these lands in Jackson county, 
conveyed to his wife, as above stated, and also of a part of 
another tract in which Mrs. Mathews had an unquestioned 
and unconditional title, to Joseph Kinney, father of the 
plaintiff, to secure a loan of $7,280, made by Kinney to 
enable Mrs. Mathews to pay off the purchase money of a 
tract of land in St. Louis county, conveyed to a trustee for 
her use. This mortgage referred to the deeds made ten 
years before, as containing her power to make this dispo- 
sition of the Jackson county lands. There was a sale 
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under the mortgage, and, in 1874, the mortgagee conveyed 
to the plaintiff, his son, as the purchaser at said sale, all 
the lands described in the three deeds, and in the fourth, 
wherein the title of Mrs. M. was undisputed, and this eject- 
ment was brought by said purchaser to recover possession 
of said lands. 

The title to an undivided half of one of the tracts so 
‘ mortgaged, was conceded to have been in Fanny A. D. 
Mathews at the date of the mortgage, and plaintiff had a 
judgment for this interest, but as to the other half of this 
tract, and the other tracts conveyed in the deeds contain- 
ing the power of sale above recited, the judgment was for 
the defendants, upon the ground that the deeds conveying 
them did not authorize the mortgage to Kinney, and, there- 
fore, that the plainttff did not acquire any title by his 
purchase on their foreclosure. That the judgment was 
based on this ground, appears from the instruction which 
the court gave, which was, in substance, that the deeds 
from Cogswell and wife, and Quesenbury and wife to Fanny 
A. D. Mathews, the language of which has been recited 
above, did not authorize or empower her and her husband 
to create alien upon the lands thereby conveyed, and, 
therefore, said mortgage deed was void, and the sale under 
it conveyed no title, and that, so far as said lands were con- 
cerned, the judgment must be for defendant. 

In reviewing this judgment the first question is, 
whether the power of sale, contained in the deeds to Mrs. 
\ POWER OF SALE Mathews, authorized the mortgage given, 


IN FAVOR OF ? ; 
none A. and, upon this question, all the judges are 


CHILDREN, DEFFC- 

or. BxBCUTION agreed. Whatever may be the weight of 
authority upon the question whether a general and unre- 
stricted power to sell includes a power to mortgage, it is 
clear that the mortgage in this case was not authorized by 
the power. The power to sell was not a general one, but 
was restricted to a sale in which the proceeds should be 
invested in other lands or property to be settled for the uses 
specified in the original conveyance. The lands could only 
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be sold or exchanged for lands previously settled or secured 
to the wife and children. Had the purchase of St. Louis 
lands been so secured, it might have been held that such a 
mortgage to secure the payment of the purchase money, 
would, if not literally, at least substantially, have been a 
compliance with the restrictions in the original convey- 
ances. But these lands in St. Louis were conveyed to a 
trustee for Mrs. Mathews only, and her children were not at 
all provided for. It is useless, therefore, to examine cases 
in which it is held that a general power of sale includes a 
power to mortgage, since, in this case, there was no such 
general power of sale, and the mortgage given was not to 
secure a payment upon such an acquisition of title to other 
lands as was authorized by the deeds to Mrs. Mathews. 
There was, then, no compliance with the terms of the 
power in this mortgage deed from Mathews and his wife 
in 1866. The circuit court, therefore, held that the mort- 
gage deed was void and conveyed no title. 

But it is not clear that, though this deed was not a com- 
pliance with the power, which it purported to be, it was 
2 DerecTIVE EXE not still effectual to convey such title as the 


CUTION OF POWER 


OF Ate: cau’ said Fanny A. D. Mathews had. Indeed, the 


ble doctrine as to 


covguees, * °° court seems to have so held, in allowing it to 


pass the title of Mrs. Mathews, which was undisputed. In 
Campbell v. Johnson, 65 Mo. 440, in which the case of Owen 
v. Switzer, 51 Mo. 322, was overruled, it was held that 
“when a person acts for a valuable consideration, he is 
understood in equity to engage with the person with whom 
he is dealing to make the instrument as effectual as he has 
power to make it.” That case, in its facts, was the con- 
verse of this, but the principle established in it is equally 
applicable to this. That was a case in which Mrs. Camp- 
bell, having only a life estate, with a power to convey in 
fee, undertook to convey the entire estate, but never re- 
ferred to the power, and this court held that, as she had 
the power to do what she intended to do, her conveyance 
should be held valid for this purpose, although in her deed 
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no reference was made to the power. In the present case 
the power to convey the whole estate is expressly referred 
to, and the conveyance purports to be made by virtue of 
this power, but the power clearly did not authorize the con- 
veyance; the grantor, however, had an interest which she 
could convey, and it would seem to follow from our deci- 
sion in the case of Campbell v. Johnson, based as it was on 
the judgment in Sir Edward Clere’s case, that a conveyance 
of such title, as the grantor held, ought to be upheld. 
This renders it necessary to determine what interest 
Mrs. Mathews had, and upon this point it must be con- 
3 conveyance to ceded that there is room for doubt. At the 
MOTHER AND 2 
CHILDREN. date of the conveyance to her, she had three 
children ; at the date of the mortgage, in 1866, she had 
had seven, though two of them were dead. The question 
is, what interest she had at the date of the conveyance to 
her, and her children then born, and those afterwards to 
be born. A tenancy in common, could certainly not be 
claimed, except we reject the clause in the deeds which 
expressly includes future-born children. They were not in 
esse, and could not take in fee simple. In Jeffery v. De 
Vitre, 24 Beav. 296, there was a devise to Louisa Jessie, 
wife of James Remington, “ for the benefit of herself and 
such children as she then had or might thereafter have by 
her then husband,” and the question before the Master of 
the Rolls was, whether this devise was not a joint tenancy 
in her four children and herself, upon which the Master of 
the Rolls said, “‘ that the natural construction was to let in 
the after-born children, which can only be accomplished 
by giving a life interest to the mother, with the remainder 
to her children by James Remington.” This is exactly 
the present case, except that the one quoted was a case of 
a will, and the case we have before us was of a deed; but 
there is nothing to distinguish the principle decided from 
that involved in the present. In Armstrong v. Armstrong, 
7 Eq. Cas. 518, the will gave all the estate to the wife of 
the testator, for the benefit of herself and children, and it 
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was held that the wife took an estate for life and the child- 
‘en took as joint tenants. In Froggatt v. Wardell, 3 De 
Gex & S. 685, the bequest was to the daughter and her 
children, and it was held that the daughter was entitled to 
a life interest and the children to the remainder, including 
children not born at the time of the will. In Carr v. Estill, 
16 B. Mon. 312, there was a devise to a young woman, un- 
married at the time, and her children, and this was held to 
give her an estate for life with remainder to her children. 
The only difficulty which the Kentucky judges seem to 
have had, was in deciding according to the English cases, 
that the estate created was a tenancy in tail, which was 
converted into an estate in fee simple by the statutes of 
that State; but as such a construction would entirely cut 
out the interests of the after-born children, it was rejected, 
and I think properly. The remarks of the court in this 
case are not inappropriate to the present, and I will, there- 
fore, quote them: “It has been observed that the words 
of the devise, abstractly and literally, import an immediate 
gift, not only to the devisee in being, but to those not in 
being. But there being no children in esse at the time of 
the devise, it could not have been the intention to give an 
immediate estate to them, for that would be impossible. 
And as the words of the devise, as conceded by all the au- 
thorities, manifest a clear intent, that the children shall 
take, the only consistent and natural construction is, that 
the testator intended the devisee in being at the time, 
should take a life estate, remainder to the children.” 

In the case we have before us there were children in 
existence at the time of the deed, but the deed expressly 
included after-born children. It is clear that no tenancy 
in common was created, because the after-born children 
could not take as tenants in common under such a convey- 
ance, and the after-born children were expressly provided 
for in the conveyance we have referred to. It must have 
been, therefore, an estate tail, or a title to the wife for 
life, with remaindér to her children. I see no objection to 
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our following the English cases on this point, which clearly 
point out the wife as the tenant for life, and her children 
as invested with the remainder. And this is in conformity 
with the decision of the Pennsylvania court in White v. 
Williamson 2 Grant’s cases 249. That was the case of a 
deed. The court observes: “The presumption always is 
in cases of conveyances by will or deed, from an ancestor 
to his descendants, which are gifts, not sales, that they 
were made in view of the intestate laws, and consequently, 
those nearest in kin are to be preferred unless the words 
of the will or gift forbid such a construction. Peter Hor- 
bach gave the money for Mrs. Weaver and her children. 
The title to the land follows the money that purchased it. 
We, think, therefore, that under the gift of her father and 
the original declaration of trust by Jacob Weaver, Mrs. 
Weaver took a life estate in one moiety of the land, with 
remainder to all her children then born, and that might 
thereafter be born.” The deed in that case was “for the 
use of the wife and children,” and that was held to be a 
conveyance of a life estate to the wife, with remainder to 
her children, embracing those in esse, and those thereafter 
born. In Coursey v. Davis, 46 Pa. St. 26, the conveyance 
was to a married woman “and her children exclusively, 
and their heirs and assigns.” That was held to convey a 
life estate to the wife, with remainder in fee to her child- 
ren, as a class, so that those in being at the date of the 
deed, as well as those subsequently born, would be entitled 
to take on the termination of the life estate. 

In the case we lave for consideration there is no ne- 
cessity for resorting to implications, as the deed expressly 
provides for after-born children, and as they could not take 
a tenancy in common with the mother, nwt being in being 
at the time, there is no room for construing the deed 
otherwise than an estate tail, or a creation of a life estate 
in the mother with remainder to the children. There were 
no words used in the conveyance to make it an estate tail, 
since our statute only provides for the omission of the 
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word “ heirs” in fee simple conveyances, and did not make 
any provision for the omission of the words “heirs of the 
body ”’ in estates tail. To construe it, therefore, as a con- 
veyance to the wife of an estate for life with remainder to 
the children, carries out the intent of the grantor. See 
Blake and Wife v. Stone, 27 Vt. 475. In Mercier v. Mo. R., 
F. 8S. § G. R. R. Co., 54 Mo. 506, the point was discussed 
but not decided. In Hall v. Stephens, 65 Mo. 67, the con- 
veyance was to the father and his family, an essentially 
difterent case from the present, as the wife had an estate for 
life. The judgment of the circuit court is, therefore, re- 
versed and the case remanded. Judge Henry dissents; 
Judges Hoven and Norton concur. 


REVERSED. 


Henry, J.. Dissentine.—I do not concur in the opin- 
ion of the majority of my associates. The only estate 
which would have passed by the deed to Mrs. Mathews and 
her children, at common law, was an estate for life, whether 
to her solely or to her and her children, I express no opin- 
ion. The word “heirs” was essential to create an estate 
of inheritance in a common law conveyance. No equiva- 
lent term would answer. 

The second section of our act in relation to uses and 
trusts, (2 Wag. Stat., 1351,) provides that “the term heirs 
or other words of inheritance, shall not be necessary to 
create or convey an estate in fee simple.” But that section 
does not dispense with the use of the term “heirs” ina 
conveyance intended to create an estate-tail. If it had, the 
conveyance in question would have created a fee-tail estate, 
and in that event Mrs. Mathews, under the fourth section 
of the act, would have taken an estate for life, and the re- 
mainder would have passed in fee simple absolute to her 
eldest child. The statute abolishes fee-tail estates, only by 
limiting the estate of the first taker to an estate for life, 
and creating a remainder in fee simple absolute in the per- 
son to whom the estate-tail would, on the death of the first 
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grantee, devise or devisee in tail, have first passed accord- 
ing to the course of the common law. But the estate-tail 
must first be created. As the conveyance in question is 
not such as at common law would have created an estate- 
tail, but only an estate for life, and there is no section of 
our statutes declaring what estate either Mrs.-Mathews or 
her children take under the deed, it must be construed as 
at common law, except to the extent that the latter clause 
of section 2, supra, affects it. That clause provides that all 
of the interest of the grantor shall pass, unless a contrary 
intent, expressly or by necessary implication, appear. The 
fee simple then passed by consequence. To whom? clearly 
to Mrs. Mathews and her children, or to Mrs. Mathews. 
There is not a syllable in the deed indicating that she was 
to have a less estate than her children, and because the con- 
veyance is not only to children in esse, but also to any that 
Mrs. Mathews might bear, it is concluded that she took 
but a life estate in the lands. There is no principle of the 
common law, nor any section of our statutes, which limits 
her interest to a life estate. 

The cases cited, arising under wills, are not applicable. 
A different rule in this respect has always been recognized 
as applicable to devises. The word “heirs” is not neces- 
sary in a devise to create an estate of inheritance. Equiv- 
alent words will answer. Effect is given to the manifest 
intent of the testator, and the arbitrary rules governing 
common law conveyances never obtained in the construc- 
tion of wills. Iam satisfied that Mrs. Mathews had a fee 
simple estate in the land, whether solely or in common, or 
jointly with her children, I have not thought it necessary 
to inquire, since the majority of the court has decided that 
she had but a life estate. I cannot see that any greater 
violence is done to the grantor’s intention by a construction 
which gives Mrs. Mathews a fee simple estate, with no 
vested estate in the children, than by a construction which 
limits hers to an estate for life, and gives the children a 
vested fee simple in remainder. It is evident from the 
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terms of the deed that no such purpose was in the grantor’s 
mind, and to give that construction to the deed is to make 
a conveyance for him entirely different in its provisions 
from the one he thought he was making. The provision 
for unborn children makes a difficulty, but does not justify 
this court in making a deed for the grantor. The simplest 
way of giving effect to the deed, and the one most in ac- 
cordance with the grantor’s intention, is to hold that, under 
the statute, all of the estate of the grantor passed and 
vested in Mrs. Mathews and her children then living. 
Expressing no opinion, however, except that Mrs. Math- 
ews acquired by the deed a fee simple estate, I make the 
above suggestions to meet the view that in no other way 
can effect be given to the deed than to hold as the majority 
of the court has determined. 


SHErwoop, C. J., expressed no opinion. 


Herm v. VocEL, Appellant. 


1 Mechanic’s Lien: titi.e UNDER, WHEN ENCUMBRANCERS ARE NOT 
MADE PARTIES. Where suit is brought to enforce a mechanic’s lien 
against premises encumbered by a deed of trust, the parties to 
which are not made parties to the suit, a sale under an execution 
in the case will not carry an indefeasible title. The holder of the 
deed of trust will have the right to redeem. 
Implied Assumption of Debt by Accepting a Deed Recit- 
ing such Assumption. The acceptance of a deed poll contain- 
ing a recital that the land conveyed is subject to a mortgage which 
the grantee assumes, or agrees to pay, imposes a duty on the gran- 
tee, and the law implies a promise to perform it, on which, in case 
of failure, an action can be maintained. 
3. Agreement to Assume Junior Encumbrance by one who 
Afterwards Purchases under Senior. A having purchased 
land, and, by a clause in the deed, assumed the payment of an out- 
standing deed of trust, afterwards bought the same land at a sale 
under an execution, the lien of which ante-dated the deed of trust, 
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and then executed a second deed of trust. The first deed of trust 
was on record at the time the second was executed, and the second, 
in express terms, referred to the deed to A. Sales having taken 
place under both deeds of trust, in a contest between the respective 
purchasers; Held, that after the purchase under the execution the 
land remained in A’s hands as much bound by the first deed of 
trust as if he had himself executed it; and a purchaser under the 
second, having from A’s deed and the records full notice of the facts, 
took no better title than A. 


Appeal from St. Louis Circuit Court—The case was tried 
before Hon. James J. Linp.ey, one of the Judges. 


J. O. Broadhead and Slayback § Haeussler for appel- 


lants. 


1. The defendants, not having been made parties to 
the suit upon the mechanic’s lien, have a right now to 
attack the entire proceeding, for they are in nowise bound 
by the judgment. This is well settled. Hauser v. Hoff- 
man, 32 Mo. 334; Schaeffer v. Lohman, 34 Mo. 68; Crandall 
v. Cooper, 62 Mo. 478. 

2. The purchase by Sternberg of his own property at 
the sheriff’s sale under the execution in favor of the me- 
chanics, gave him no greater interest in the premises than 
he had acquired from Dette; he had already acquired the 
equity of redemption, or all the right that Zweifel had at 
the date of the work done by the mechanics, and he bought, 
if anything at all, only the lienor’s right to the erections 
and improvements. All he did, in fact, was to relieve the 
improvements from the lien, and he acquired no greater 
interest in the premises than he had before; consequently 
the deed of trust he gave to respondent’s trustee conveyed 
no portion of the land, nor any interest therein except the 
equity of redemption from the Hammel deed of trust; the 
deed of trust to respondent’s trustee expressly refers to, 
and gives notice of, the fact that the title conveyed by 
Sternberg is the same he acquired of Dette by deed, and 
not such title as might have been acquired by him at an 
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execution sale. It was his duty to pay the deed of trust. 
When he bought for $1,550, it certainly was not intended 
that the estate should pay his debts and the deed of trust. 
As debtor he had to pay his own debts, and his vendee, 
Sternberg, had to pay the debt standing in his shoes, and 
the incumbrance. They were part of the consideration of 
sale by the estate. Blackwell Tax Titles, 446; Vories v. 
Thomas, 12 Ill. 442; Baily v. Doolittle, 24 Ill. 577; Quinn v. 
Quinn, 27 Wis. 168; Shepardson v. Elmore, 19 Wis. 424; 
Carithers v. Weaver, 7 Kan. 110; Porter v. Lafferty, 33 Iowa 
254; McLaughlin v. Green, 48 Miss. 207; Brown v. Simons, 
44 N. H. 475; Willard on Real Prop., (4 Ed.) 428. 

3. The purchaser at an execution sale is not an inno- 
cent purchaser without notice. He buys only such interest 
as the judgment debtor has, and if that interest is subject 
to equities, even though totally unknown to the buyer, the 
title is subject still to the same equities. Mann v. Best, 62 
Mo. 491, 496; Hart v. F. & M. Bank, 33 Vt. 252; Whit- 
worth v. Gaugain, 3 Hare 416. The judgment debtor was 
Dette; his interest was Zweifel’s equity of redemption, and 
this is all that Sternberg bought at the execution sale, if 
his purchase was not, in fact, a payment. 


Jecko, Hospes & Jecko for respondent. 


1. The mechanic’s lien attached from the time of the 
commencement of the building by Dette, which was in 
April, 1869. Wag. Stat., § 7, p. 909; Dubois v. Wilson, 21 
Mo: 213; Allen v. Sales, 56 Mo. 28; Douglas v. St. L. Zine 
Co., 56 Mo. 388; Reilly ». Hudson, 62 Mo. 388. The death 
of Zweifel did not cancel the contract between him and 
Dette for the building of the house, nor did it relieve Dette 
nor the legal representatives from the obligation that Dette 
and Zweifel assumed under it. 1 Parson’s Contracts, p 
111 (Ed. 1853) ; Chitty’s,Contracts, p. 98 (Ed. 1848). The 
descent of the title from Zweifel to the devisees, Legler 
and May, and the liability of the property to be subjected 
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to the payment of the debt of Zweifel, did not affect the 
right of any lienor who did work or furnished materials 
in the construction of the building by Dette, in pursnance 
of his contract. Allen v. Sales, 56 Mo. 28; Douglas v. Zine 
Co., 56 Mo. 388; Reilly v. Hudson, 62 Mo. 383. 

2. The judgment was rendered against the proper 
parties. When Zweifel died, his interest ceased ; the prop- 
erty, as he held it, and in the same condition that he held 
it, instantly passed to the legatees. They took it subject 
to all the burdens that were upon it, at the time of Zwei- 
fel’s death, and as far as third persons were concerned, 
the property in their hands was in precisely the same con- 
dition as it was in Zweifel’s hands before his death. No 
judgment, personal or general, was or could be rendered 
against Legler and May any more than it could have been 
against Zweifel, had he been living. 

3. The sale of the property by order of the probate 
court did not disturb the lien of Oldenlage and Griesheim 
any more than it disturbed the deed of trust under which 
defendant claims. It had the same effect, and no greater 
or less than the voluntary conveyance of Zweifel, if alive, 
would have had. 

4. Dette bought the property subject to two incum- 
brances: Ist, Thelien of Oldenlage and Griesheim; 2nd, 
The deed of trust under which the defendant claims. The 
lien, as far as the title is concerned, had the same effect that 
a prior mortgage would have had; if Zweifel had, in his life- 
time, conveyed the title by way of mortgage or deed of 
trust to the benefit of Oldenlage and Griesheim, and then 
given the mortgage under which defendant claims, the death 
of Zweifel, the devise to Legler and May, and the convey- 
ance under the judgment of the probate court, could not 
in any way or respect change the relation of the mortga- 
ges, or the rights of the mortgagees under them. 

5. The purchase of the property by Dette did not 
make him liable to pay the notes secured by the deed of 
trust; he took it subject to the lien of Oldenlage and Gries- 
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heim, and the deed of trust ; by discharging these incum- 
brances he would have the unincumbered title; but by not 
doing so, he left the lienor and the cestui que trust in the 
same position that they were in before he purchased. 
The mere fact that he was individually liable to Oldenlage 
and Griesheim for the amount of their claim, and that he 
acquired the title to the property upon which they had a 
lien for the payment of their claim, did not affect their 
lien. 

6. The purchase by Sternberg of the title of Dette, 
did not affect the lien nor change the relation of the parties 
having liens on the property; and by this deed he was not 
estopped from acquiring any other or better title ; he bought 
and paid for it, and he purchased at the sheriff’s sale under 
the lien judgment, and for an additional consideration, the 
title discharged from the deed of trust. 





Hoven, J.—This is an action of ejectment. The cir- 
cuit court rendered judgment for plaintiff. 

Both parties claim title under one Fridolin Zweifel. 
In April, 1869, Zweifel contracted with one Dette for the 
erection of a building on the lot in controversy. During 
said month Dette began work under said contract, and 
Oldenlage and Griesheim performed labor and furnished 
materials for said building under a contract with Dette. 
On the 15th day of June, 1869, Zweifel executed a deed of 
trust on the lot sued for, :o secure a note for $10,000, pay- 
able to Michael Hammel, in five years, together with ten 
semi-annual interest notes for $500 each, which deed was 
recorded July 8th, 1869. Zweifel died September 5th, 
1869, leaving a will by which the property in controversy 
was devised in fee to David Legler and Gotlieb May, who 
were also name and acted as executors of said will. On 
February 28th, 1870, the executors, aforesaid, sold at pub- 
lic sale, under an order of the probate court of St. Louis 
county, the equity of redemption of Zweifel in the lot sued 
for, and Dette became the purchaser thereof, at the sum 
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of $1,550, and received a deed therefor dated March Ist, 
1870. The building erected by Dette was completed in 
December, 1869, and on March 17th, 1870, Oldenlage and 
Griesheim filed a lien for the labor performed and materi- 
als furnished by them, on which suit was brought against 
Dette and the executors on June 14th, 1870. On the 23rd 
day of June, 1871, Dette, for the recited consideration of 
$12,812.50, sold and conveyed to B. N. Sternberg, by war- 
ranty deed, the premises in controversy. This conveyance, 
which was a deed poll, contained the following clause: 
** Subject, however, to a certain deed of trust to Michael 
Hammel’s trustee, dated June 15th, 1869, and recorded in 
the aforesaid recorder’s office in book 389, page 72, the pay- 
ment of which is assumed by said party of the second 
part.” Judgment having been rendered in favor of Olden- 
lage and Griesheim in the suit on the mechanic’s lien on 
the 4th day of November, 1871, the property was sold 
under execution issued on said judgment, and Sternberg 
became the purchaser for the sum of $601.85, the amount 
of the debt and costs. On January 22nd, 1872, Sternberg 
gave a deed of trust on this property to secure the payment 
of a debt of $3,000 to the plaintiff, Heim, which deed re- 
cited that the property conveyed was the same which Stern- 
berg acquired of Dette “by deed dated June 23rd, 1871, and 
recorded in the recorder’s office of St. Louis county, Mis- 
souri, in book 425, page 483.” On July 16th, 1873, the 
deed of trust given June 15th, 1869, to Michael Hammel’s 
trustee, and referred to in the deed from Dette to Sternberg, 
was foreclosed by an execution of the power of sale, and 
at the sale thereunder, the defendant, Vogel, became the 
purchaser at and for the sum of $11,100. On November 
30th, 1873, the deed of trust given by Sternberg to Heim, 
was foreclosed by an execution of the power of sale, and 
at the sale thereunder, the plaintiff, Heim, became the pur- 
chaser at and for the sum of $475. It will be seen, from 
the foregoing statement, that Sternberg became the owner 
of the property in dispute subject to two incumbrances; a 
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mechanic’s lien in favor of Oldenlage and Griesheim, and a 
deed of trust in favor of Michael Hammel. 
Conceding the mechanic’s lien to be the senior incum- 
brance, the purchase by Sternberg at the sale under said 
1. mecnanre’suien: lien, did not invest him with an indefeasible 
title under, when , 5 ‘ m4 
ienubregcore title. Section 9 of the statute in relation to 
ries. mechanic’s liens, is as follows: “In all suits 
under this chapter the parties to the contract shall, and all 
other persons interested in the matter in controversy, and 
in the property charged with the lien, may be made parties, 
but such as are not made parties shall not be bound by any 
such proceedings.” 2 Wag. Stat., § 9, p.910. So that after 
the enforcement of the mechanic’s lien, and the purchase 
by Sternberg, the holder of the Hammel mortgage, or the 
purchaser at the sale thereunder, still had the right to re- 
deem. Farwellv. Murphy, 2 Wis. 533; Goodman v. White, 
} 26 Conn. 317; Olmstead v. Tarsney, ante, p. 396. This 
right could, of course, only be asserted by appealing to the 
equitable jurisdiction of the court; it is not relied on here, 
nor, indeed could it be in the present state of the plead- 
ings, the answer of the defendant being a general denial 
only. 
The recital in the deed from Dette to Sternberg, how- 
ever, that the property was conveyed subject to the deed 
\ 2, IMPLIED ASSUMP. of trust made to secure Hammel, and that 
accertixe 4 DEED the payment thereof was assumed by Stern- 
SUMPTION. berg, is conclusive of the rights of the par- 
ties in this action. The effect of this recital was to make 
che debt due to Hammel, Sternberg’s own debt, and to ren- 
der him personally liable therefor. Where land is conveyed 
subject to a mortgage, the grantee does not undertake or 
become bound by a mere acceptance of the deed to pay the 
mortgage debt; but if a grantee takes a deed containing 
a recital that the land is subject to a mortgage which the 
grantee assumes, or agrees to pay, a duty is imposed on him 
by the acceptance, and the law implies a promise to perform 
it, on which promise, in case of failure, assumpsit will lie. 
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Fiske v. Tolman, 5 Rep. 501; Pike v. Brown, 7 Cush. 133; 
Braman v. Dowse, 12 Cush. 227; Jewett v. Draper, 6 Allen 
434; Furnas v. Durgin, 119 Mass. 500; Jones on Mortg., 
§ 748; Crawford v. Edwards, 83 Mich. 854; Urquhart v. 
Brayton, 6 Rep. 601; Atlantie Dock Co. v. Leavitt, 54N. Y. 
38; Trotter v. Hughes, 2 Kern. 74; Belmont v. Coman, 22 
N. Y. 438. 

After the purchase by Sternberg at the sale under ex- 
ecution, the property was, in his hands, as much bound by 
% AGREEMENT TO the deed of trust to Hammel as if he had 


ASSUME JUNIOR 


EXCUMBRANCE BY himself executed that deed. This being so, 


UNDER stxion» Heim’s deed of trust was, of course, subject 


to that of Hammel, and as Hammel’s deea was recorded, 
and Heim’s deed referred directly to the deed from Dette to 
Sternberg, which was also of record, Heim had notice 
that he was a junior incumbrancer, and that a purchaser 
at a sule under Hammel’s trust deed would take the legal 
title subject to such rights only as he might have in equity 
as a junior mortgagee. The judgment of the circuit court 
must, therefore, be reversed and the cause remanded. The 
other judges concur. 

REVERSED. 


Hotmes v. Toe Hannipat & St. JosepuH RAILROAD CoMPANY, 
Appellant. 


Measure of recovery by Widow for the killing of her Husband. 
When a laborer employed by a railroad company is killed in conse- 
quence of the use of defective apparatus, a cause of action accrues 
to his widow under section 3 of the damage act, (Wag. Stat., p. 520,) 
and not under section 2; and the measure of damages will not be 
the sum of $5,000, as provided in section 2, but a sum not exceeding 
that amount as provided in section 3. (Hlliott v. St. L. & 1. M. R. 
R. Co., 67 Mo. 272.) 
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Appeal from Macon Circuit Court.—Hon. Joun W. Henry, 
Judge. 


Geo. W. Easley for appellant. 


The second section of the damage act can have no ap- 
plication to this case, because the recovery for defective 
machinery, cars, &c., under that section, is confined exclu- 
sively to passengers. The language is: “And when any 
passenger shall die from any injury resulting from or occa- 
sioned by any defect or insufficiency in any railroad or any 
part thereof, or in any locomotive or car,” &c., the owner 
shall forfeit and pay the sum of $5,000. The respondent’s 
right of recovery should have been based on the third 
section of the damage act. The instruction should have 
directed the jury, if they found for the respondent, to 
assess her damages at a sum not exceeding $5,000. Field 
on Damages, p. 502, § 631. 


Williams § Eberman for respondent. 


This case comes within the provisions of section 2 of the 
damage act. Schultz v. Pacific R. R. Co., 36 Mo. 13; Roh- 
back v. Pacific R. R. Co., 48 Mo. 187; Connor v. C. R. I. § 
P. R. R. Co., 59 Mo. 293; Gibson v. Pacifie R. R. Co., 46 
Mo. 163. 


Norton, J.—This suit was brought in the Macon 
county cireuit court to recover damages for the death of 
Charles Holmes, the husband of plaintiff. The petition 
alleges that said Charles Holmes was employed by defend- 
ant as a laborer on a construction train of defendant, and 
that while so employed he was killed on the 4th day of 
November, 18738, in consequence of a defective and broken 
hinge fastening a dump box to the frame work of a car 
which was being used in said construction train. The an- 
swer of defendant traversed all the allegations of the peti- 
tion except that deceased was in its employ. A trial of 
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the cause was had at the January term, 1876, of said court, 
which resulted in a verdict and judgment for plaintiff of 
$5,000, from which defendant has appealed, and seeks a 
reversal of the judgment principally on the ground of 
alleged error committed by the court in giving and refus- 
ing instructions. Among other instructions given against 
the objection of defendant, was the following: 

The jury are instructed that it is the duty of railroad 
companies, as between them and their employees to pro- 
vide suitable machinery and appliances for the prosecution 
of the work which their employees are engaged in, and if 
they find from the evidence that the dumping box which 
deceased was using at the time he was thrown from the 
car, was from its make and construction unfit for the work 
in which it was employed, and that defendant knew, or by 
the exercise of reasonable care and diligence might have 
known, that said box was unfit for the work of dumping 
dirt from a train in motion at ordinary dumping speed, and 
they further find that deceased was exercising ordinary 
care and prudence at the time he was thrown from the car, 
and did not know that said box was unfit for said work, 
they should find a verdict for plaintiff, and assess her dam- 
ages at $5,000. 

This instruction is objected to on the ground that it 
does not lay down for the guidance of the jury the proper 
rule as to the damages they should find for plaintiff if they 
believed the facts on which they predicated their right to 
find for plaintiff. It is insisted that section 3, and not sec- 
tion 2, of the damage act governs as to the measure of 
recovery, and that the jury should have been directed that 
if they found for plaintiff they should assess the damages 
at a sum not exceeding $5,000. This precise question was 
presented to this court in the case of Elliott v. St. Louis § 
Tron Mountain R. R. Co., 67 Mo. 272, and it was there held 
that the “plaintift’s right to sue was derived from sec- 
tion 3 of the damage act, and in an action by one author- 
ized to sue by that section, the jury may allow less than 
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$5,000.” That case is decisive of this, and necessarily 
leads to a reversal of the judgment. With this exception 
we find no error in the proceedings at the trial. Judgment 
reversed and cause remanded, in which all the judges con- 
cur, except Judge Henry, not sitting. 


REVERSED. 


STILLWELL, Appellant, v. AARON. 


Principal and Surety: reLrask oF SURETY BY EXTENDING TIME OF 
PAYMENT. An agreement between the creditor and the principal 
debtor to extend the time for payment of the debt for a definite pe- 
riod, if founded upon a sufficient consideration and made without 
the surety’s consent, will discharge the surety. Payment of interest 
in advance is a sufficient consideration, even if it be at a usurious 
rate. Une who signs a note as joint maker, will be allowed the 
benefit of this rule as against an indorsee for value, if it appears 
that he is really a surety, and the note was executed by him and 
was taken by the indorsee with the understanding that he should 
occupy that position. 


Appeal from Hannibal Court of Common Pleas.—Hon. Joun 
T. Repo, Judge. 


Waters & Winslow with W. P. Harrison for appellant. 


In order to discharge the surety, au agreement to 
extend the time of payment must have been made by 
plaintiff with the principal debtor upon a sufficient consid- 
eration, one which would have estopped him from bringing 
his action against the debtor for a fixed and detinite period 
of time beyond the day of payment named in the note. 
Under this rule defendant was not exonerated by the evi- 
dence in this case. (1) Blaine & Steers were the principal 
debtors, defendant was the surety and William Steers the 
indorser. While Steers was liable as a member of the firm 
of Blaine & Steers, as a maker, he was also liable as indor- 
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ser. He got the money of the plaintiff on his indorsement. 
If as to plaintiff he is to be regarded an indorser, then he 
could make no agreement for time that would discharge 
the defendant. Hubbly v. Brown, 16 John. 70; Whiting ». 
Stage Co., 20 Iowa 554. If the holder of a note, who, at 
the time he discounted it knew it was for the accommoda- 
tion of the indorser, give time to the indorser without the 
maker’s consent, the latter is not discharged. Walker v- 
Bank, 12 Serg. & R. 382. After indorsement the maker of 
a promissory note stands as principal debtor, and the indor- 
ser stands as surety. As between themselves, the payee, 
before negotiation, may be the principal debtor and the 
muker the surety. This is always the case between an 
accommodation maker and payee, but in the hands of the 
indorser the paper is to him just what it purports to be on 
its face,and time given under an agreement with the in- 
dorser does not discharge the maker. Love v. Brown, 38 
Pa. St. 308; Yates v. Donaldson, 5 Md. 389. (2) The con- 
sideration paid for the extension of time was interest in 
advance, and if so, although usurious, it will not support 
the agreement. The amount paid is exactly one month’s 
interest at twelve per cent. Rucker v. Robinson, 38 Mo. 
158; Hosea v. Rowley, 57 Mo. 357; Bank +. Harrison, 57 
Mo. 503; Byles on Bills, 390; Parson’s Mer. Law, 69, 93. 
(3) The period of the alleged extension is not precise or 
definite. Miller v. Stem, 2 Pa. St. 286; Rucker v. Robinson, 
38 Mo. 158. 


W. H. Hatch and James Carr for respondent, cited 
Semple v. Atkinson, 64 Mo. 504; Germ. Sav. Asso. v. Helm- 
rick, 57 Mo.100; Smarr v. Schnitter, 38 Mo. 478; Smarr v. 
McMaster, 35 Mo. 349; Clarkson v. Creely, 35 Mo. 95; 
Smith v. Rice, 27 Mo. 505; Dodd v. Winn, 27 Mo. 501; Globe 
Mut. Ins. Co. v. Carson, 31 Mo. 218; Bank of Albion v. 
Burns, 46 N. Y. 170; Deal v. Cochran, 66 N. C. 269; Ide v. 
Churchill, 14 Ohio St. 372; Pipkin v. Bond, 5 Iredell Eq. 91; 
Haynes v. Covington, 9 8. & M. 470; Wadlington v. Gary, 7 

















> 











>. 














APRIL TERM, 1879 541 





Stillwell v. Aaron. 


S. & M. 522; Miller v. McCan,7 Paige 451; Sailly r. Elmore, 
2 Paige 497; Huffman v. Hulbert, 13 Wend. 375; Haden 
v. Brown, 18 Ala. 641; King v. State Bank, 9 Ark. 185; 
Combe v. Woolf, 8 Bing. 156; s. c.,1 Moore & Scott 241; 
Caldwell v. Me Vickar, 9 Ark. 418; Heath v. Key, 1 Younge 
& Jer. 434; Ferguson v. State Bank, 8 Ark. 416; Branch 
Bank rv. James, 9 Ala. 949; Thomas v. Stetson, 59 Me. 229; 
Calliham v. Tanner, 3 Rob. (La.) 299; Edwards v. Coleman, 
6 T. B. Monroe 567; Varnum v. Milford,2 McLean 74; Men- 
ifee v. Clark, 35 Ind. 304; Freeland v. Compton, 30 Miss. 
424; Board of Police v. Covington, 26 Miss. 470; Gardner v. 
Watson, 13 Ill. 347; Thornton v. Dabney, 23 Miss. 559; 
Aleock v. Hill, 4 Leigh 622; McGee v. Metcalf, 12 8. & M. 
535; Hayes v. Wells, 34 Md. 512; Parnell v. Price, 3 Rich. 
L. 121; Woolfolk rv. Plant, 46 Ga. 422; Bucklen v. Huff, 53 
Ind. 474; Scott v. Saffold, 37 Ga. 384; Montague v. Mitchell, 
28 Ill. 481; Harbert v. Dumont, 3 Ind. 346; Kennedy v. 
Evans, 31 Ill. 258; Cross v. Wood, 30 Ind. 378; Grafton 
Bank v. Woodward, 5 N. H. 99; Austin v. Dorwin, 21 Vt. 
38; Vilas v. Jones, 10 Paige 76; White v. Whitney, 51 Ind. 
124; Wittmer v. Ellison, 72 Ill. 301; Myers v. First National 
Bank, 78 Til. 257; Calvin v. Wiggam, 27 Ind. 489; Redman 
v. Deputy, 26 Ind. 338; Rose v. Williams, 5 Kan. 483; Christ- 
ner v. Brown, 16 Lowa 130; Peoples’ Bank v. Pearsons, 30 
Vt. 711; Warner v. Campbell, 26 Ill. 282; Lime Rock Bank 
v. Mallett, 34 Me. 547; Flynn v. Mudd, 27 Ill. 323; Dubuis- 
son v. Folkes, 30 Miss. 482; Wright v. Bartlett, 43 N. H. 548 ; 
Wiley v. Hight, 39 Mo. 130; Ransom v. Hays, 39 Mo. 445; 
Rutherford v. Williams, 42 Mo. 18; Marks v. Bank of Mo., 
8 Mo. 316. 


Henry, J.—This was a suit on a note for $2,000, exe- 
cuted by Blaine & Steers, and the defendant, John Aaron, 
dated February 18th, 1873, payable 180 days after its date 
to William Steers, and by him indorsed to the plaintiff. 
The note was given for money borrowed by Blaine & Steers 
of Stillwell; the defendant, Aaron, was but the surety of 
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the firm, and this was known to Stillwell when he received 
it. The evidence, on the part of the defendant, tended to 
show that when the note became due Blaine & Steers paid 
thereon $1,000, and that in consideration of $10 then paid 
to Stillwell, he agreed with William Steers, one of the firm 
of Blaine & Steers, and the payee and indorser of the note, 
to extend the time for payment of the balance one month, 
and that John Aaron was neither apprised of, nor consented 
to, the extension. For plaintiff, the court instructed the 
jury as follows: “Although the jury may believe from 
the evidence that Blaine & Steers were the principal debtors 
on the note, and that Aaron was only the security thereon, 
and that at maturity of said note Stillwell was the holder of 
said note, and as such he did, in consideration of $10 paid 
him by Steers, one of the firm of Blaine & Steers, agree 
with Steers to extend the time for payment of said note, 
for a definite time, without the consent of Aaron; yet if 
they find from the evidence that said $10, paid by Steers, 
was paid as interest in advance on said nvte, for said time, 
to procure said extension, and was so accepted and received 
by Stillwell, then the agreement so made by Stillwell did 
not discharge said Aaron, and the verdict should be for 
plaintiff” In another instruction the court declared that 
if, at the time of payment of the $1,000, it was agreed by 
plaintiff, and Blaine & Steers, in consideration of $10, then 
paid by Steers to plaintiff, that the latter should extend the 
time of payment on the balance due for thirty or sixty 
days, such agreement did, by operation of law, release de- 
fendant from all liability on said note. There was a verdict 
and judgment for defendant, from which judgment plaintiff 
has prosecuted an appeal to this court. Many instructions 
were given and refused, but the foregoing fully present 
the questions which it is deemed necessary to consider. 

It has uniformly been held in this State, that if a 
creditor, for a valuable consideration, make an agreement 
with the principal debtor which suspends his right of action 
on the demand for a definite period of time, without the 
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consent of the surety, it operates to discharge the surety. 
19 Mo. 263; 27 Mo. 501, 505; 31 Mo. 218; 38 Mo. 480; 57 
Mo. 100, 385; 58 Mo. 550; 63 Mo. 46; 65 Mo. 562; State 
to use v. Roberts, 68 Mo. 234. The doctrine is stated by 
Savage, C. J., in Wood v. Jefferson County Bank, 9 Cowen 
206, as follows: “If the creditor, by agreement with the 
principal debtor, without the consent of the surety, varies 
the terms (of the contract) by enlarging the time of per- 
formance, the surety is discharged.” In Kincaid v. Yates, 
63 Mo. 47, it is thus stated: “If the creditor enters into 
any binding contract, the effect of which will be to give 
further time to the principal debtor without the consent of 
the surety, the surety will be discharged.” The contract 
or agreement which the authors of the above extracts had 
in their minds, was not an alteration of the original contract 
by erasure of terms frum it, or the addition of stipulations 
to the original contract by interlineation. This would re- 
lease the surety without any reference te the principle 
under consideration, whether such interlineation or erasure 
were made for a valuable consideration or not. It would 
then not be the contract the surety signed, and he could 
safely plead non est factum, or prove the fact under the gen- 
eral issue, if sued on a contract not under seal. 

An agreement to extend the time will discharge the 
surety, whether the agreement is indorsed upon the obli- 
gation, or be evidenced by erasure or interlineation or by 
a collateral agreement. The adjudicated cases which sup- 
port this proposition are innumerable, and nearly all, if uot 
all, that will be subsequently cited in this opinion fully 
sustain it. Familiar principles of elementary law, we 
think, may also be safely invoked in its support. “In case 
of asimple contract in writing, oral evidence is admissible 
to show that by a subsequent agreement the time of per- 
formance was enlarged, or the place of performance 
changed.” 1 Greenleaf Ev., § 304. “Neither is the rule 
(that extrinsic evidence is not admissible to contradict or 
alter a written instrument) infringed by the admission of 
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oral evidence to prove a new and distinct agreement upon 
anew consideration, whether it be as a substitute for the 
old or in addition to and beyond it.” Ib., § 303. The 
agreement, when made, becomes a part of the original, and 
just as effectually prevents the creditor from suing before 
the lapse of time agreed upon as if it were evidenced upon 
the original contract by erasure or interpolation. The doc- 
trine is broadly stated in Theobold on Principal and Surety, 
that “the surety is discharged, if, without his consent, the 
principal parties make a new agreement inconsistent with 
the terms of the original agreement, or if they agree to 
make any alteration either in the terms of the original 
agreement or in the mode of performing them.” In Rucker 
v. Robinson, 38 Mo. 158, the court said: “It is well settled 
that a covenant not to sue upon a claim cannot be pleaded 
to, and presents no bar to an action on the claim, the only 
remedy of the covenantee being a suit for damages on the 
covenant or agreement.” We can understand why a cov- 
enant not to sue, whether for a definite or indefinite time, 
might be held not to discharge the surety, although the 
contrary is held by some courts of the highest respectabil- 
ity. Wright v. Bartlett, 43 N.H. 548; Deal v. Cochran, 66 
N. C. 270. A covenant not to sue is not necessarily an 
agreement to extend the time for payment. The debtor, 
or his surety, notwithstanding a covenant not to sue the 
principal debtor, could, if he desired, pay the demand be- 
fore the expiration of the time named in the covenant, and 
the creditor would be compelled to receive it. Such a cov- 
enant neither modifies the original agreement nor changes 
its terms, but leaves that contract in full force, and does 
not suspend the right of action upon it. Not, so, however, 
as to an agreement upon sufficient consideration to change 
the time of payment or performance, or any other of the 
terms of a contract. The contract, when it has been so 
modified, is at an end, and the terms of the new agreement 
become substitutes for so much and a part of the original 
contract. Greenlevf Ev., supra. 
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The evidence in this case tended to prove an express 
agreement, in consideration of $10 paid to the creditor, for 
an extension of the time for payment of the balance of the 
note. If it was legal interest in advance, the payment 
thereof was a sufficient consideration to support the express 
promise. ‘In the first place, as to considerations arising 
from benefit or injury. The principal requisite, and that 
which is the essence of every consideration, is that it should 
create some benefit to the party promising, or some trouble, 
prejudice or inconvenience to the party to whom the 
promise is made. Wherever, therefore, any injury to the 
one party, or any benefit to the other party, springs from 
a consideration, it is sufficient to support a contract. Story 
on Contracts, § 548. “ Every party to a contract may or- 
dinarily exercise his own discretion as to the adequacy of 
the consideration, and if the agreement be made bona fide, 
it matters not how insignificant the benefit may apparently 
be to the promisor, or how slight the inconvenience or 
damage appear to the promisee, provided it be susceptible 
of any legal estimation.” Ib. 

That interest paid in advance is a sufficient considera- 
tion to support a ¢ontract for the extension of the time of 
payment of a note, or other money demand, is fully sus- 
tained by the following cases: Smarr v. Schnitter, 38 Mo. 
479; Lime Rock Bank v. Mallett, 34 Me. 547; Bank v. Wood- 
ward, 5 N. H.99; Wright v. Bartlett, 43 N. H. 548; Mon- 
taque v. Mitchell, 28 Ill. 485; Kennedy v. Evans, 31 Ill. 258; 
Myers v. First National Bank, 78 Ill. 258; Cross v. Wood, 30 
Ind. 378; White v. Whitney, 51 Ind. 124; Vilas v. Jones, 10 
Paige 76; Miller v. MeCan,7 Paige 451; Kenningham v. 
Bedford, 1 B. Monroe 325; Austin v. Dorwin, 21 Vt. 38; 72 
Ill. 301; 2 N. H. 333; 6 N. H.504. In most of the above 
cases it was held that payment of usurious interest is a 
sufficient consideration for the promise to extend the time 
of payment. We are aware that the contrary was held in 
Wiley v. Hight, 39 Mo. 132, and in the Farmers’ § Traders’ 
Bank v. Harrison, 57 Mo. 506; but the case principally 
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relied upon to support the ruling was Marks v. Bank of Mo., 
8 Mo. 318, in which Judge Scott expressly stated, as the 
ground of that decision, “ that the usurious interest might 
have been recovered back the next moment after it was 
paid.” Such is not the law at present in this State. Ran- 
som v. Hays, 29 Mo. 445; Rutherford v. Williams, 42 Mo. 
18. If usurious interest be paid, it cannot be recovered 
back. and if one make an agreement to extend the time 
of payment of a note, or other money demand in consid- 
eration of usury paid, the agreement is binding upon him. 
If the consideration be a promise to pay usury, as this 
promise could not be enforced, and would not sustain an 
action, the contract would not bind the other party. The 
distinction is between executed and executory contracts. 
In Faweett v. Freshwater, 31 Ohio St. 637, an agreement in 
consideration of the same rate of interest named in the 
note, for extension of time of payment, without payment 
of interest in advance, if made without the knowledge of 
the sureties, was held to discharge the sureties. 

It is contended, by the appellant’s counsel, that de- 
fendant, having executed the note as a maker, stands as a 
principal debtor after indorsement, and the indorser as a 
surety. This might be true if the paper were negotiated 
in the ordinary course of business. If Stillwell had pur- 
chased the note of the payee, even with knowledge that 
Aaron had executed it for accommodation, he, under the 
cases cited by counsel, would have had the right to treat 
bim as a principal, and Steers, the indorser, as his surety, 
throughout. The cases cited fully sustain that view. But 
here there was a borrowing of money. It was pre-arranged 
by Stillwell and Blaine & Steers, who borrowed the money, 
that the latter should procure the name of some other per- 
son to the note as surety. It was in no sense the case of a 
note negotiated in the ordinary course of business, or rather 
of a note bought by Stillwell of the payee. It was of sucha 
note that it was said, in the Bank of Montgomery v. Walker, 
9 Serg. & Rawle 238, that: ‘“ When the note was indorsed, 
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it passed into the defendant’s hands as a business note, it 
was drawn in that form, it was negotiated in that form, it 
assumed that shape to serve the purpose of Walker & 
George.” There Walker & George, the payees, were the 
principal debtors, and the maker had executed the note for 
their accommodation. That case is distinguishable from 
this in the fact that there the note was executed by the 
maker, under circumstances which indicated that he in- 
tended to be held as the principal debtor. In Lazton v. Peat, 
2 Campb. 185, the doctrine was announced by Lord Mans- 
field, that: “If the indorsee of a bill of exchange, having 
notice that it was accepted without consideration, receive 
part payment from the drawer, and give time to pay the 
residue, he thereby discharges the acceptor.” But this was 
afterwards denied in Kerrison v. Cook, 3 Campbell 362, by 
Gibbs, J., and also in Ex parte Wilson, 11 Vesey 410; also in 
Fentum v. Pocock, 5 Taunt. 192. We think it will be found 
that the recent American cases do not hold the strict doc- 
trine announced in the English cases, which repudiate that 
held by Lord Mansfield, in Lazton v. Peat. Regard is paid to 
the substance of the transaction, and the agreement of the 
parties express or implied. If one who is but surety exe- 
cute a note as maker, or accept a bill intending to be held 
as principal, and the security isso taken by the indorsee, he 
may be treated in the character he has assumed on the face 
of the transaction, notwithstanding the holder, when he 
received the security, was aware that the maker, or acceptor 
had become so for the accommodation of the drawer of the 
bill or indorser of the note. This proposition the author- 
ities fully sustain. 

The German Savings Asséciation v. Helmrick, 57 Mo. 
101, was a case like the present. The note was executed 
by Helmrick & Co. and Jas. M. Ward, payable to Helmrick 
& Co., who assigned it to the German Savings Association. 
Ward executed the note for the accommodation of Helm- 
rick & Co., and the court decided that Ward was released 
in consequence of a binding agreement for extension of the 
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time of payment between the holder and Helmrick & Co. 
In the case at bar the court erred in its instruction, not to 
the prejudice of plaintiff, however, but against the defend- 
ant. The cases of Hosea v. Rowley, 57 Mo. 357, and the Ger- 
man Savings Association v. Helmrick, 57 Mo. 101, seem to 
have been misunderstood by the court below. The opin- 
ions in those cases do not really assert a doctrine different 
from that here announced. The judgment is affirmed, all 
concurring. 





AFFIRMED. 





Wricut v. Bearpsiey, Appellant. 


Mechanic’s Lien: pDescriprion OF THE LAND TO BE COVERED. The 
statement filed for the purpose of asserting a mechanic’s lien should 
so describe the land upon which the house is situated and the acre 
of ground intended to be covered by the lien, that they can be 
identified ; otherwise no lien will be created. 


Appeal from Adair Circuit Court.—Hown. G. Porter, Judge. 
Kennan § McIntyre for appellant. 
J. M. Gordon for respondent. 


Norton, J.—This suit was instituted in Audrain cir- 
cuit court to recover the price of lumber and materials 
furnished defendant for certain buildings by him erected, 
and for the enforcement of a lien upon the said build- 
ings and ground on which they were situated. The petition 
contains three counts, each count being founded on a claim 
for lumber and materials furnished for different and dis- 
tinct buildings. On the trial plaintiff obtained separate 
judgments on each count, and for the enforcement of the 
liens as prayed for. From these judgments defendant has 
appealed, and seeks a reversal for the reason, as alleged, 
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that the several statements filed by plaintiff, for the purpose 
of creating liens neither give a description of the land on 
which the buildings were situated, nor the one acre of land 
on which they were respectively located. 

It was held by this court in the cases of Matlack v. 
Lare, 32 Mo. 262, and Williams v. Porter, 51 Mo. 441, that, 
if in the statements filed for the purpose of asserting a 
lien, the land upon which the house is situated, and the acre 
of ground intended to be covered by it are not described 
so that they can be identified, no lien is created thereby. 
Under the rule thus laid down the description contained 
in the first count as to what land was intended to be cov- 
ered by the lien is wholly insufficient to sustain the judg- 
ment rendered thereon. The only description is as follows : 
“Said house is situated near the northeast corner of the 
northeast quarter of southwest quarter of section 9, town- 
ship 50, range 10, in Audrain county, Missouri.” There is 
no description whatever of the one acre of ground, but it 
is just such a description as was held to be insufficient to 
create a lien in the case of Williams v. Porter, supra. 

The objection made to the sufficiency of the description 
of the land on which the houses were4ocated, contained in 
the second and third counts, is not well taken. The mere 
fact that in the second count the land on which the house 
is said to be situated, is not described as being in Audrain 
county, is of no significance, inasmuch as the section, 
township and range are given, which can place the land no 
where else than in Audrain county ; it sufficiently appear- 
ing that the land was in Missouri. Long v. Wagoner, 47 
Mo. 179. The statements filed which constitute the basis 
for the lien, asserted and relied upon by plaintiff in the 
second and third counts of his petition, describe both the 
land on which the houses are situated and the acre of ground 
intended to be covered by the lien, so that each tract can 
be readily identified, and are sufficient to support the judg- 
ment rendered by the court on the second and third counts 
of the petition. 
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We will, therefore, in all things affirm the judgment 
rendered upon the second and third counts of the petition, 
and reverse the judgment upon the first count, and remand 
the cause in order that plaintiff may recover a personal 
judgment against the defendant to whom he alleges he fur- 
nished the lumber and materials sued for in the first count. 
Pickett v. Jones, 63 Mo. 200; Williams v. Porter, supra. 
Judgment will be entered in accordance with the above. 
All concur. 

REVERSED. 


Pearson v. Carson, Appellant. 


Parol Evidence will not be received forthe purpose of engrafting 
additional stipulations upon a written contract which is complete in 
itself. 


Appeal from Audrain Circuit Court.—Hon. G. Porter, 
Judge. 


W. O. Forrist and Kennan & McIntyre for appellant. 


S. M. Edwards and Macfarlane & Trimble for respond- 
ent. 


Napton, J.—This action was on the following contract : 
“J.W. Carson has rented of R.W. Pearson 160 acres of past- 
ure land, on the Pearson farm, for the sum of $95—one-half 
to be paid on the 15th day of August, 1875, the balance to 
be paid on the Ist day of November, 1875. Said Pearson 
acknowledges the receipt of $10 on the payment. 

(Signed) J. W. Carson, 

R. W. Pearson.” 

As a defense to this action, which was for the last 
installment, which had not been paid, the defendant pro- 
posed to prove that he was the owner of a lot of Texas 
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cattle, and rented this pasture to feed them during the 
grazing season ; that plaintiff agreed to keep up and main- 
tain the fence around the pasture, and to look after said 
cattle; that said lands were not fenced as represented, and 
the fences were not kept up, except for about four weeks, 
and his cattle strayed away, and he was unable to keep 
them in said pasture. The court refused to allow this evi- 
dence, and we think it was rightly excluded. In effect, 
the evidence would engraft on the written contract two 
very material additions to it, and impose on the owner 
two obligations which the contract does not impose, to-wit : 
To keep the fences in repair and look after the cattle. The 
cases of Van Studdiford v. Hazlett, 56 Mo. 322, and Life 
Association of America v. Cravens, 60 Mo. 388, are unlike 
the present, and so are the cases of Moss v. Green, 41 Mo. 
390, and Rollins v. Claybrook, 22 Mo. 405. 

The written contract in the present case is complete, 
and to introduce the provisions proposed, relating, as they 
do, to the same subject matter, would add to and vary the 
written agreement. In Smith v. Williams, 1 Murphy 430 
Judge Taylor observes: “The first reflection that occurs 
to the mind, upon the statement of the question, independ- 
ent of any technical rules, is that the parties, by making a 
written memorial of their transaction, have impliedly 
agreed that, in the event of any future misunderstanding, 
that writing shall be referred to as the proof of their act 
and intention; that such obligations, as arise from the 
paper by just construction or legal intendment, shall be 
valid and compulsory on them, but that they will not sub- 
ject themselves to any stipulations beyond the contract, be- 
cause if they meant to be bound by any such, they might 
have added them to the writing, and thus have given thema 
clearness, a force and a direction, which they could not have 
by being trusted to the memory of a witness.” This re- 
mark of Judge Taylor, clear and explicit as it is, might 
have been written as entirely applicable to the case we now 
have under consideration. The plaintiff and defendant 














552 SUPREME COURT OF MISSOURI, 


Pearson v. Carson. 









both went to the farm of plaintiff, and examined the past- 
ure; they returned to Mexico, twelve miles off, and de- 
fendant himself there wrote this contract. Nothing is said 
in it about keeping up the fences by plaintiff, or about his 
duty to look after the stock. Whether the plaintiff would 
have let his pasture for $95, with these material additional 
burthens on him, we are left to conjecture, and must rely on 
the verbal statement of either the defendant or the plaintiff, 
and, as Judge Taylor well says, the object of the paper 
writing was, in case of subsequent misunderstanding, that 
it alone should show what their acts and intentions were. 
In Lane v. Price, 5 Mo. 101, the precise question was de- 
cided by this court. Judge McGirk, in that case, conced- 
ed the correctness of the general principles on which the 
ease was decided, but denied their applicability to the facts 
of that case, on the ground that the parol contract was a 
substantive and distinct one, no wise changing or enlarg- 
ing the written contract. In this case, it is clear that the 
parol evidence offered makes a material addition to the 
written contract. It requires the owner of the pasture to 
keep up the fences, and to look after the stock; both of 
these requirements recognizing a lease, but a lease upon 
terms nowhere indicated in the written contract, and ma- 
terially adding to it. It is not pretended that any fraud 
was practiced by the proprietor, the plaintiff, since the de- 
fendant visited the farm, and could see for himself the 
condition of the fences, as well as the plaintiff, and he 
drew up the contract himself, and seemed to think that 
any obligation of plaintiff on that subject was unneces- 
sary. At all events he made none in the contract as he 
wrote it, and we must assume that this embraced all he 
intended and desired. Judgment affirmed. The other 
judges concur. 

AFFIKMED. 
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Gum, Appellant, V. SWEARINGEN. 


1. Guardian and Ward: saALE BY GUARDIAN OF WARD’S PROPERTY: 
ACCOUNTING FOR PROCEEDS: CONVERSION. If a guardian fully ac- 
counts for the proceeds of an unauthorized sale of a note belonging 
to his ward’s estate, the purchaser will not be liable to the ward as 
for conversion, although he bought with notice that the note was 
the ward’s property; neither will the maker after payment to 
the purchaser be liable to pay again to the ward, although he also 
knew the facts when he paid. 


to 


: LIABILITY OF GUARDIAN’S suRETIES. The sureties in a guar- 
dian’s bond are not liable for any default which occurred before 
they became sureties. 





Appeal from Howard Circuit Court.—Hon. G. H. Burcknarrt, 
Judge. 


This was a suit brought by Shepherd Gum (by John 
H. Alsop, his guardian), Joseph W. Chilton and L. L. 
Kingsbury, against Obed Swearingen and R. H. & Jacob 
Fisher. The petition alleged in substance that one Rawl- 
ings had formerly been the guardian of Gum, and Chilton 
and Kingsbury had been the sureties on his bond as such 
guardian ; that Rawlings being in default, suit was brought 
and judgment was obtained against Chilton and Kings- 
bury, as his sureties, in the sum of $467.73, which sum 
they had been compelled to pay, Rawlings having become 
insolvent and having absconded from the State; that Rawl- 
ings, as the guardian of Gum, was lawfully possessed as 
the property of his ward of a promissory note made by 
the Fishers for the sum of $300, whereby, on or before the 
lst day of March, 1870, they promised to pay to the order 
of Rawlings, as guardian of Gum, $300, it being for the 
rent of the farm belonging to the estate of Jonathan Gum, 
deceased, dated March 3rd, 1869, with ten per cent. interest 
after maturity; that Rawlings transferred and sold this 
note to Swearingen, to pay his (Rawlings’) individual debt ; 
that Swearingen well knew the note to be the property of 
Gum; and the note upon its face imparted notice to him 
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of that fact, and that Rawlings had no authority to sell or 
dispose of the same; that Swearingen, to defraud and 
cheat Gum and the securities on Rawlings’ bond, had not 
and would not deliver up the note, or the proceeds thereof 
to the parties entitled thereto, although requested to do so ; 
that Swearingen afterwards induced the Fishers to pay said 
note, with interest, and converted and disposed of the pro- 
ceeds thereof; that the Fishers had full notice and knowl- 
edge of all the facts at the time they paid. 

There was a prayer that defendants be required to 
produce the note in court, and also for judgment for its 
amount. The defendants filed separate answers, denying all 
the allegations of the petition, and averring specially that 
Rawlings had not transferred the note to Swearingen to 
pay his individual debt. that Swearingen had paid full value 
for it when he received it, and had no knowledge that it 
belonged to Gum, that at that time Rawlings was in good 
circumstances, and that he subsequently paid out for his 
ward more than $1,500, that the Fishers had paid the note 
without any fraudulent notice, and that plaintiffs Chilton 
and Kingsbury did not become sureties on Rawlings’ bond 
until more than three years after the sale of the note. The 
plaintifts replied, denying all the new matter set up in the 
answers. At the trial both parties gave evidence tending 
to sustain their pleadings, but no evidence was offered to 
show what disposition Rawlings had made of the money 
paid him by Swearingen for the Fisher note, nor whether 
he had ever accounted for it tohis ward. There was judg- 
ment for defendants and the plaintiffs appealed. 


S. C. Major, Jr., and John L. Jones for appellant, ar- 
gued that the defendant, Swearingen, knowing, as the 
evidence showed he did, that the note was the property of 
the ward, took nothing by his purchase, and the Fishers 
knowing the same fact, a payment to Swearingen was 
equivalent to no payment. Ranney v. Brooks, 20 Mo. 105; 
Renshaw v. Wills, 38 Mo. 201; and further, that Chilton 
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and Kingsbury having paid the judgment against them, 
were entitled to be subrogated to the rights of the ward in 
respect of the note. Furnold v. The Bank, 44 Mo. 336; 


Sweet v. Jeffries, 48 Mo. 279. 





Herndon § Herndon for respondents. 


Henry, J.—For aught that appears in the petition of 
the plaintiff and the evidence in the cause, Rawlings, the 
former guardian, accounted to the ward’s estate for the 
amount of the note against the Fishers. If he did account 
for it, neither he, nor Swearingen, nor the Fishers were 
under any liability to the ward or to Chilton and Kings- 
bury on that accovnt, and neither Swearingen nor the 
Fishers could be held liable for a default of Rawlings in 
regard to any other assets belonging to his ward. Chilton 
and Kingsbury were not liable for the default of Rawlings 
in regard to the Fisher note, if it occurred before they be- 
came securities. It does not appear from the evidence on 
what account the judgment was rendered which was satis- 
tied by Chilton and Kingsbury. The petition seems to 
have been framed on the theory that the sale and transfer 
of the note made Swearingen and the Fishers liable as for 
a conversion of property belonging to the ward, whether 
the guardian fully accounted to the ward’s estate for the 
amount of the note or not. 

The judgment of the circuit court is affirmed. All 


concur. 


AFFIRMED. 
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Tue State ex rel. Monanan v. Watton, Appellant. 


1. Justices of the Peace in the City of St. Louis; Loca. Laws. 
The act of April 27th, 1877, providing for the election of justices of 
the peace in the city of St. Louis, (Acts 1877, p. 283.) is not such a 
local law as falls within the prohibitions of sections 53 and 54, arti- 
cle 4 of the constitution of 1875, against the enactment of a local 
law where a general law can be made applicable, or until notice 
of intention to apply for its enactment shal] have been published in 
the locality to be affected. 

: UNDER THE CONSTITUTION OF 1875. The city of St. Louis, as 
constituted under the scheme and charter, not being a county, sec- 
tion 37, article 6 of the constitution of 1875 does not make it obliga- 
tory on the Legislature to provide for the election of justices of the 
peace there; but taken in connection with section 25, article 9, it 
does confer the authority to do so. 


to 





Appeal from St. Louis Court of Appeals. 


A. R. Kellam, C. C. Simmons and J. J. MeCann, for 
appellants. 


W. B. Thompson, for respondent. 


Norton, J.—This is an action in the nature of quo 
warranto, upon the information of the circuit attorney of 
the eighth judicial circuit of Missouri, at the relation of 
Patrick Monahan against John F. Walton. The petition 
alleges that said Walton has intruded into and usurped 
the office of justice of the peace in the sixth district of the 
city of St. Louis. It also alleges that the relator was duly 
elected at the general] state election held on the Sth day of 
November, A. D. 1878, by a majority of the legal voters 
of said district, to the said office, and sets forth his eligi- 
bility under the laws of the state; that subsequent to the 
election a certificate of his election was duly executed and 
a commission delivered to him according to law, executed 
by the legal authority, and that he has taken and subscrib- 
ed the oath of office in the manner provided by law. An 
alternative writ was issued by the circuit court of St. 
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Louis, commanding the respondent to show by what au- 
thority he exercised and held the office in question. And 
thereupon the respondent filed his return, which contains 
nothing material to be considered except the averment 
that he was elected to the office of justice of the peace of 
the eighth representative district in the township of St. 
Louis, in the county of St. Louis, in November, 1874, for 
a term of four years and until his successor should be duly 
elected and qualified, and that no legal election of his suc- 
cessor has been held according to law. To the return 
made relator filed a demurrer which was sustained, and 
judgment of ouster being rendered, the respondent declin- 
ed to plead further. On appeal to the court of appeals the 
judgment was affirmed pre forma from which respondent 
has appealed to this court. 

The principal question involved in the determination 
of the case is whether the act of April, 1877, (acts 1877, p. 
283), is constitutional. This act divides the city of St. 
Louis into fourteen election districts and provides that at 
every general election thereafter held justices of the peace 
shall be elected in each of them. It seems to be conceded 
that if this act is constitutional the judgment of the circuit 
court should be affirmed. It is, however, contended by 
counsel for respondent with much plausibility that the act 
in question is a local and special law, and, therefore, ob- 
noxious to sections 53 and 54, article 4 of the constitution, 
which provides among other things that “no local or spe- 
cial law shall be enacted” where a general law can be 
made applicable, and that “no local or special law shall 
be passed unless notice of the intention to apply for the 
same shall have been published in the locality where the 
matter or thing to be affected may be situated * * 
at least thirty days prior to the introduction ef such bill.” 
These sections to which the act of 1877 is supposed to be 
obnoxious must be considered and receive judicial con- 
struction in connection with other provisions of the consti- 
tution. Section 37 article 6 declares that “in each county 
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there shall be appointed or elected as many justices of the 
peace as the public good may require, whose powers, duties 
and duration in oftice shall be prescribed by law.” Now 
if in the execution of the power thus conferred and duty 
thus enjoined on the general assembly they had passed a 
general law providing that in each township in each coun- 
ty in the state there should be elected two justices of the 
peace except that in the city of St. Louis justices of the 
peace should be elected in districts as is provided in the 
act of 1877, we apprehend that it could not be successfully 
maintained that such provision relating to the city of St. 
Louis would be invalid for the want of such notice as is 
prescribed in section 54 supra. This is shown in the case of 
State ex rel. Berry v. Shields, 5 Mo. App. 259. That was 
a proceeding to compel the defendant to audit the account 
of relator, who, by virture of an act of the legislature 
passed in 1877, had been appointed official reporter for the 
court of appeals. It was contended there, as it is here, 
that the act was a local and special act and had been pass- 
ed without the notice required by section 54 article 4, first 
having been given. In disposing of this objection Judge 
Lewis observes that “ we are informed the act is local and 
special, and therefore void under section 454 article 4 of the 
constitution because notice of the intention to apply there- 
for was not published in the locality where the matter or 
thing to be affected was situated. It would be a sufficient 
answer to all the points and authorities cited in support of 
that position that no law can be either local or special 
within the meaning of the constitution which results di- 
rectly or indirectly from a specific constitutional require- 
ment. It would be a manifest absurdity to assume that 
the constitution, when directing the Legislature to pass a 
certain law, could at the same time require a notification 
to the people of a locality, as respondent suggests, for the 
purpose of enabling them to defeat the law. We cannot 
construe the constitution as providing methods for setting 
aside its own commands.” While the act in question, 
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when viewed simply with reference to the territory in 
which it is to operate, may in strictness be classed as a 
local law, yet when it is considered that other provisions 
of the constitution have so separated the city of St. Louis 
from other territorial divisions of the state as to give it an 
organization different from that of any county or other 
city, thus necessitating legislation applicable to it alone 
and which can not be made applicable by a general law, 
we are forced to the conclusion that the act of 1877 pro- 
viding for the election of justices of the peace in said city 
is not such a local law as falls within the prohibitions of 
sections 53 and 54 supra. 

It has been urged that section 37 article 6, which we 
have quoted as imposing an obligation on the legislature 
to provide for the appointment or election of justices of 
the peace in each county in the state has no application to 
the city of St. Louis because it is not a county. Conced- 
ing as we think is the fact, that the city of St. Louis is not 
a county, it nevertheless still remains as a territorial divis- 
ion of the state, as a city with power, through a charter 
in harmony with the constitution and laws of the State, to 
regulate its municipal government, over which the general 
assembly by virtue of section 25 article 9 shall have the 
same power as over other cities in the state, and as in vir- 
tue of said section 37 the general assembly has the power 
to provide for the appointment or election of justices 
of the peace in every other city in the state, such cities 
being embraced within the limits of the various counties, 
therefore it follows that the general assembly may provide 
by law for the election of justices of the peace in the city 
of St. Louis. This they have done by the act of 1877 in 
question, and when it is considered that the law was en- 
acted in obedience to a constitutional requirement and that 
the city of St. Louis to which ‘it applies embraces one- 
fourth or fifth of the population of the state, said act can- 
not be said to be in conflict with the inhibitions against 
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the passage of local laws for the reasons hereinbefore given. 
Judgment affirmed, in which the other judges concur. 


AFFIRMED. 


Ropeers v. Tue Bank or PIKE County, Appellant. 


1. Wife’s Separate Means: marrizp woman’s act or 1875 con- 
struED. Where the wife sells her real estate for money, the trans- 
action amounts to a purchase of the money with her separate means 
within the meaning of those terms as used in the married woman’s 
act of 1875, (Acts 1875, p. 61). If such money comes into the pos- 
session of the husband he cannot dispose of it without her consent 
in writing. 

Accordingly in a case where a husband having possession of his 
wife’s money so acquired, deposited it in bank, and subsequently 
drew it out and appropriated it to his own use, the bank was held 
liable to make good the amount to her. 

2. Wife’s Ratification of Husband’s Contract. The evidence to 
establish a ratification by the wife of a contract made by her hus- 
band as her agent, must be of an unmistakable character. 

3. Husband and Wife: practice: seorams. A married woman 
cannot maintain an action alone; and where an action is so brought, 
and the attention of the trial court is called to the non-joinder of 
the husband, both by answer and by prayer for instruction to the 
jury, a judgment in the wife’s favor will be reversed. The statute 
of jeofails does not cure the error. 


Appeal from Louisiana Court of Common Pleas—Hon. G. 
Porter, Judge. 


This was a suit on certificate of deposit for $400. 
The plaintiff was a married woman. Her husband did not 
join in the action. The facts, as developed at the trial, 
were as follows: Plaintiff being the owner of certain real 
estate sold it, and authorized her husband to collect the 
purchase price. This he did and deposited the amount in 
his own name with the defendant hank, claiming it as his 
own. Afterwards, during the same day, he returned to 
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the bank, and asked the cashier if his creditors could reach 
the money, and upon being informed that they could if 
they had judgment, he directed the cashier to transfer the 
deposit to his wife’s (the plaintiff’s) credit, which was done 
and the certificate sued on was issued in her name. He, 
at the same time, directed the cashier to pay out the money 
on checks drawn by either himself or plaintiff. It was 
afterwards paid out on checks drawn in plaintiff’s name, 
the signature being executed in every instance but one by 
her husband. When she authorized him to collect the 
money, she did not tell him to deposit it in bank, but he 
informed her a few days afterwards that he had deposited 
it in her name. She afterwards called at the bank with 
the certificate and learned that he had already drawn out 
$100. She made no answer when told of this. 

The court refused the following declarations of law 
asked by the defendant : 

1. Although the court may believe from the testi- 
mony that plaintiff did not give her husband special au- 
thority to deposit the money in question in defendant 
bank; yet if the court further finds from the testimony 
that plaintiff authorized or permitted her husband to col- 
lect money belonging to her, and that in pursuance of said 
authority her said husband did collect plaintiff’s money 
and deposit the same in said bank, then the defendant is 
protected in paying out said money under the directions 
of plaintiff’s husband. . 

2. If the judge, sitting as a jury, believes from the 
testimony that the plaintiff’s husband, on the 16th day of 
December, 1875, as the ageut of his wife, deposited in the 
Bank of Pike County $400 to the credit of plaintiff, and 
instructed the cashier to pay checks in his wife’s name, 
drawn either by himself or her; and if the court further 
finds that all of said money was paid by said bank, prior 
to the institution of this suit, upon checks in plaintiff’s 
name, drawn by her said husband, then the verdict should 


be for defendant. 
36 -69 
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8. If the court finds, from the testimony that the 
plaintiff knew that her husband, was drawing checks 
against her account and was appropriating her money to 
his own use, and that the plaintiff failed to notify the of- 
ficers of the bank not to pay checks drawn by her said hus- 
band, then the verdict should be for the defendant ; provided 
the court further finds that the plaintiff’s husband in mak- 
ing said deposit, acted for his wife as her agent; and, fur- 
ther, that all of said money was paid (under the directions 
and instructions of her said husband) prior to the institution 
of this suit. 

4. Ifthe court finds, from the testimony, that plain- 
tiff was a married woman at the time of the institution of 
this suit, then she cannot maintain this action without 
making her husband a party, and the verdict should be for 
the defendant. 


W. H. Biggs, for appellant. 
Wagner, Dyer and Emmons, for respondent. 


Napton,J.—There are two questions presented by this 
record. Ist. The defendant claims thatthe money, which 
1. MmaNe: married was the proceeds of the sale of the wife’s land, 

woman's act of was reduced to the husband’s possession, 


1875 construed. 
and, therefore, that the bank who received the money 
from the husband, as his money, had a right so to regard 
it. That this was the common law is conceded, but it is 
contended that the act of 1875 (Sess. Acts p. 61) taken in 
connection with the 14th section of the statute in relation 
to married women, (2 Wag. Stat. 935) has changed the 
law in this respect; and this is my opinion, and that of a 
majority of the court. The provision of the act of 1875, 
is as follows: ‘Any personal property, including rights 
in action, belonging to any woman at her marriage, or 
which may have come to her during coverture, by gift, 
bequest, inheritance, or by purchase with her separate 
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money, or means, or be due as wages of her separate labor, 
or have grown out of any violation of her personal rights, 
shall together with all income, increase and profits thereof, 
be and remain her separate property, and under her sole 
control, and shall not be liable to be taken by any process 
of law for the debts of her husband. This act shall not 
aftect the title of any husband to any personal property re- 
duced to his possession with the express assent of his wife. 
Provided, that said personal property shall not be deemed 
to have been reduced to possession by the husband by his 
use, occupancy, care, or protection thereof, but the same 
shall remain her property, unless by the terms of said as- 
sent, in writing, full authority shall have been given by 
the wife to the husband to sell, encumber, or otherwise 
dispose of the same for his own use and benefit.” Al- 
though the language of this section does not literally apply 
to this case, the exchange or sale of the wife’s land, and its 
conversion into money, makes the money which results 
from the sale, if not literally a purchase by her means, cer- 
tainly an acquisition of personal property by her means. 
The word means is a very broad one, and the spirit and 
intent of the act is to embrace such a case. To put an end 
to all investigations, the law plainly requires the assent of 
the wife to be in writing, and there was no such assent 
proved in this case. 

2. The second defense presents more difficulty. It 
is conceded that the wife can make her husband her agent, 
o wrre’s ravirr. DUt the agency must be clearly established. 

caTION oF He His declarations will, of course, not be evi- 

eer dence of his agency. The question then for 
the court, raised by the instructions, was whether there 
was any evidence of such agency. If there was any legiti- 
mate proof of such agency the instructions should have 
been given. The only evidence of such agency oftered in 
the testimony was that of the wife. She states that being 
informed by her husband that he had deposited the money 
to her credit in the bank, and after finding the certificate 
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of deposit in her husband’s pocket, she went to the bank 
and asked the cashier how much money she had on de- 
posit, and was informed that there was $300. To this she 
made no reply, and the statement of the cashier is to the 
same effect. She was aware that the proceeds of her land 
was $400, and was, therefore, advised that $100 of her 
money had been used by her husband. There is no doubt 
that the evidence to establish a ratification by the wife of 
a contract made by the husband, as her agent, must -be of 
an unmistakable character. And it is remarked by Judge 
Cole, in McClaren v. Hall, (26 Iowa 305) that it is neces- 
sary, in order to bind her, that the husband should claim 
to act as her agent. In this case it appears, from the evi- 
dence of the cashier, that the husband did not claim to act 
as agent of his wife, but deposited the money as his own, 
and never changed the form of the deposit until he was 
advised that his creditors might levy on it if deposited in 
his own name. The opinions of this court recognize the 
principle asserted in MeClaren v. Hall, and reiterated in 
Bishop’s Treatise on the Law of Married Women, vol. 2, 
§ 395-6-7. Hystra v. Capelle, 61 Mo. 578. 

It is the obvious intent of our recent legislation, to re- 
strict within the narrowest limits. the power of a husband 
over his wife’s personalty. Such legislation may lead to 
hardships, as it does apparently in the present case; but 
the judiciary have no concern with the policy or impolicy 
of legislative enactments. The legislature have required 
the written assent of the wife, to the husband’s reduction 
of her personal property to his possession. They have not 
prohibited her from making him her agent, nor altered 
the common law in that respect. But the spirit of legis- 
lative enactments corresponds with such judicial decisions 
as require very clear and unequivocal proofs of such agency. 
As was well said by Judge Cole, in MeClaren v. Hall, 
“This is for the reason, that in the general experience of 
the past, if not in the philosophy of the present, the wife 
is under the control] of, and subordinate to the husband, 
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and neither good law nor sound reason will require the 
wife to destroy the peace of her family, and endanger the 
marriage relation by open repudiation or hostile conduct 
towards her husband, in order to save her property from 
liability for his unauthorized contracts.” There was evi- 
dently some want of care on both sides in this case. The 
cashier knew very well that Rodgers, the husband, depos- 
ited this money as his own, and not as agent for his wife, 
and he supposed it was only placed in his wife’s name to 
avoid executions against the husband. He therefore made 
no inquiries when Mrs. Rodgers called. She knew that 
the money was hers, and that her husband had received 
no authority from her to use it; but although apprised by 
the cashier that $100 was gone, she was silent. Whether 
this silence on her part is to be construed as some evidence 
of a recognition of his agency in the management of this 
fund, is really the only question in the case on its merits. 
The judgment must be reversed at all events, because 
of the non-joinder of the husband; 2 Wag. Stat., p. 1001, 
s.nusBand and § 8, The Statute of Jeofails (2 Wag. Stat. 
WIFE: practice: . ° 
jeofails. p- 1036, § 19), does not reach a case of this 
sort, where the defense was made by answer on the trial 
and called to the attention of the court by an instruction. 
Judgment reversed and case remanded. All concur except 
Ilough, Judge, who concurs in the result. 


REVERSED. 


Tue Strate ex rel. Lane v. Cratc, County Treasurer. 


1. Mandamus to Compel County Treasurer to pay Coupons: 
COUNTY WARRANT. The holder of county’ interest coupons is not 
obliged to obtain a warrant on the county treasury before demand- 
ing payment. It isthe duty of the treasurer, if he has funds, to 
pay on presentation of the coupons at the treasury. If he refuses, 
he may be compelled by mandamus. The fact that the funds have 
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been withdrawn by the county court since demand was made will 
be no defense to him; neither will the fact that the validity of the 
coupons is being contested by the county in another proceeding. 


2. Practice in Mandamus. In a proceeding by mandamus to com- 
pel the county treasurer to pay county interest coupons out of funds 
in his hands, it is nut necessary to file the coupons as exhibits. 


Appeal from Sullivan Circuit Court.—Hoy. G. D. Buragss, 
Judge. 


This was an information against Craig, as treasurer 
of Sullivan County, to compel him to pay certain interest 
coupons of bonds issued by the county to the St. Joseph & 
Iowa R. R. Co. The information alleged that the relator 
had presented the coupons to the respondent at their ma- 
turity and demanded payment, but the respondent had 
refused payment, although he had in his hands more than 
sufficient funds collected by taxation for the purpose of 
paying coupons of that class. An alternative writ was 
issued, to which respondent made return setting up the 
following among other defenses: 1. That relator had a 
remedy at law on his coupons against the county, and on 
the treasurer’s bond. 2. That the application was based 
on written or printed promissory obligations of the county, 
which had not been filed in the case. 3. That the cou- 
pons were general obligations of the county, payable out 
of no particular fund, and as treasurer he has no right or 
power to pay them, except on a warrant regularly drawn 
by order of the county court. 4. That the bonds from 
which the coupons were detached were then in litigation 
before the supreme court of the state, in which their valid- 
ity was being tested; and that the county court was by 
law vested with the exclusive control of all funds which 
could be applied to the payment of said coupons, as against 
respondent. 5. That long before this writ was sued out, 
and before the application therefor was made, though after 
demand of payment was made, the county court of Sulli- 
van county, being then in session and having exclusive 
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control of the funds, drew its warrant on respondent as 
treasurer for the whole amount in his hands belonging to 
the railroad interest fund, and placed said funds on deposit 
with the Farmer’s Loan and Trust Company, in the city 
of New York, where the same still remains for the pay- 
ment of interest on the bonds mentioned in the petition ; 
and that since said date he has had no funds in his hands 
to pay said coupons. 

To this return the relator demurred generally; and 
the demurrer being sustained, after a trial upon the issues 
of fact presented by the other defenses and a finding in 
favor of the relator, a peremptory writ was awarded, and 
the respondent took this appeal. 


Waters § Winslow for appellant. 


The treasurer cannot pay these coupons without a 
warrant; he has no power to audit a claim against the 
county, Wag. Stat. 410, $§ 7, 28. Mandamus wil! not lie 
against him in the first instance. State v. Bishop, 42 Mo. 
504; State v. Mount, 21 La. Ann. 352; 2 Dan. Neg. Instru- 
ments, 424 et seq.; nor after the money is withdrawn from 
the county treasury. Moses on Mandamus 99; State v. 
Treasurer Callaway Co.,43 Mo. 228; State v. Hays,49 Mo. 
604; State v. Lynch, 8 Ohio St. 348; State v. Waterman, 5 
Nev. 323. Relator’s remedy is a judgment against the 
county followed by mandamus to enforce it. State v. Pa- 
cific, 61 Mo. 155; State v. Howard Co. Ct., 39 Mo. 375. 


L. T. Hatfield aud Charles L. Dobson for relator. 


The remedy upon the treasurer’s bond is inadequate, and 
mandamus is the proper remedy. High on Ex. Leg. Rem., 
$$ 35, 351, 356; Apgar v. Trustees, 5 Vroom 308; State v. 
Treasurer of Callaway Co., 43 Mo. 228; Commonwealth v. 
Johnson, 2 Binn. 275; Moses on Mandamus, 108, 109, 112. 
An action against the county was unnecessary, there being 
a fund provided. High Ex. Leg. Rem., § 357. The cou- 
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pons did not need te be filed. The proceeding is not a suit 
upon them. The object is to obtain a command to the 
treasurer to pay them when presented, not to obtain a judg- 
ment on them. He does not pay the judgment, but he 
paysthe coupon. If it was necessary to file them in court, 
the relator could not withdraw them, and present them to 
and leave them with the treasurer, when paid. The treas- 
urer is entitled to the coupons themselves, as his vouchers; 
and he could not be required to pay, except upon their pre- 
sentation to him. The coupons are not “ general obliga- 
tions” of the county, in the sense that the treasurer may 
pay them out of any fund of the county. They are pay- 
able out of a particular fund—the “ railroad interest fund.” 
Wag Stat., 305, §§ 18,21. It was unnecessary for the 
county court to order the drawing of a new warrant. The 
coupon is itself a warrant to all intents and purposes, the 
amount of which is already fixed by the court. Clapp v. 
Cedar Co., 5 Iowa (Clarke) 44. The fact that litigation is 
pending does not affect these coupons. The doctrine of 
lis pendens does not apply to negotiable instruments. Dan. 
Neg. Instr., § 800; State v. Dougherty, 45 Mo. 294. The 
fact that after demand was made the funds were withdfawn 
is no defense. To constitute a defense it should be alleged 
that the county was ready, at the time and place named in 
the coupon, to pay, but that they were not presented. 
Phil. § B. Cent. R. R. Co. v. Johnson, 54 Pa. St. 127; High 
on Ex. Leg. Rem., § 357; Hendricks v. Johnson, 45 Miss. 
644; Wag. Stat., 347,§ 34. Even though the coupons are 
expressed to be payable in New York, presentation there 
is not a condition precedent to asuit uponthem. Demand 
may be made at the county treasury. Smith v. Tallapoosa 
Co., 2 Woods 574; Wallace v. McConnell, 13 Peters 148; 
Irvine v. Withers, 1 Stew. 234; Montgomery v. Elliott, 6 Ala. 
701; Shaw v. Bill, 95 U. 8.10; 2 Dan. on Neg. Insts., § 
1497. 





Suerwoop, C. J—An amount amply adequate to pay 
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the coupons, was in the hands of the treasurer, belonging 
to the railroad interest fund. He ought, therefore, to 
have paid the money, thus applying the fund to the pur- 
pose for which it was collected. Discovering no substan- 
tial reason why the judgment should not be affirmed, we 
order its affirmance. All concur. 





AFFIRMED. 





Pearson v. Carson, Appellant. 


Justice’s Courts: APPEAL PREVENTED BY JUSTICE’S ABSENCE: APPEL- 
LANT’S REMEDY. When a party takes uhe proper steps to secure an 
appeal from a justice of the peace in time, but fails on account 
of the absence of the justice, his remedy is to obtain a rule upon 
the justice from the court which would have jurisdiction of the ap- 
peal, requiring him to allow it. Wag. Stat. p. 849,210. An appeal 
allowed after the time has expired, without such rule, is irregular 
and is properly dismissed on motion in the upper court. 


Appeal from Audrain Circuit Court.—Hon. G. Porter, Judge. 
Kennan & McIntyre and Forrist tor appellant. 
Edwards, Macfarlane § Trimble for respondeuts. 


Hoven, J.—This suit was originally begun before a 
justice of the peace. Judgment by default was rendered 
by the justice against the defendant on the 29th day of 
April, 1876, and on the 11th day of May, 1876, affidavit 
and bond for appeal were filed before the justice and an 
appeal was allowed by him to the circuit court of Audrain 
county. The circuit court dismissed the appeal for the 
reason that it was improperly allowed by the justice. On 
the hearing of the motion to dismiss, the defendant pre- 
sented to the court the following affidavit: “J. W. Car- 
son, the defendant in the above entitled cause, comes and 








570 SUPREME COURT OF MISSOURI, 





Pearson v. Carson. 





on his oath, says, that within ten days after rendition of 
judgment in the above entitled cause, and on the tenth 
day, he went in person to the office of said justice of the 
peace, A. W. Tapscott, at Martinsburg, Audrain county, 
for the purpose of moving said justice to set aside the 
judgment by default rendered in said cause, and for the 
purpose of filing his affidavit and appeal bond, but found 
said justice absent therefrom; and upon inquiry learned 
that said justice, A. W. Tapscott, was then out of the 
county of Audrain and would not return until the time 
had expired for perfecting appeals; that he found no one 
in said office of said A. W. Tapscott authorized to tran- 
sact business for said A. W. Tapscott.” 

The circuit court did right in dismissing the appeal. 
Nor appeal can be taken from a judgment by default, un- 
less within ten days after the rendition of such judgment 
application shall have been made to the justice to set the 
same aside, and such application shall have been refused. 
2 Wag. Stat. 847, § 2. No such application having been 
made and refused, the justice had no authority to grant 
the appeal. The affidavit was inadmissible in evidence for 
the purpose of excusing the failure of the defendant to 
make his application to the justice to set the default aside. 
When by reason of the absence or sickness of the justice 
a party is prevented from taking the necessary steps to 
obtain an appeal, application should be made to the circuit 
court, or other court having jurisdiction of such appeal, 
for a rule upon the justice requiring him to allow the same. 
2 Wag. Stat. 849, § 10. In no other way can the justice 
lawfully grant an appeal after the time has elapsed, with- 
in which a party is required to move to set aside a default 
and no such motion has been made. The judgment of the 
circuit court dismissing the appeal must therefore be af- 
firmed. The other judges concur. 


AFFIRMED. 
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Tue Crry or HANNIBAL, Appellant v. Taz County oF Marton. 


l. Title of Statute: consTirUTIONAL LAW: HANNIBAL CITY CHARTER, 
‘ Under the title ‘ An act to consolidate into one act the various acts 
in relation to the charter of the city of Hannibal” any legislation 
relating to the city of Hannibal may be enacted without violating 
2 32 of article 4 of the constitution. That section prohibits the en- 
actment of any law relating to more than one subject and requires 
the subject to be expressed in the title. The insertion in an act 
entitled as above, of a requirement that the county in which the city 
is situated, in a certain contingency shall pay to the city a certain 
portion of the taxes collected for county purposes, does not render 
the act obnoxious to this provision of the constitution. 


Hannibal City Charter: MAINTENANCE OF STREETS, ROADS, BRIDGES 
AND PAUPERS : PARTITION OF COUNTY REVENUE: CONSTITUTIONAL LAW. 
: The charter of the city of Hannibal imposed upon the city exclu- 
sively the duty of making and maintaining the streets, roads and 
bridges within its own limits, and of maintaining and supporting 
its own poor. (Acts 1873 p. 254, article 8,21.) With a view of ex- 
empting the citizens of Hannibal from the payment of a county tax 
to be used for the like purposes in the county of Marion outside the 
limits of the city, the act further provided that whenever the coun- 
ty court should expend any money on roads or bridges or paupers 
outside the limits of the city, the county should pay over to the 
city asum which should bear the same proportion to the amount 
so expended as the assessed value of the property in the city should 
bear to that of the property in the remainder of the county. Held, 
on the authority of Hamilton v. St. Louis Co. Ct., 15 Mo, 5, and the 
State ex rel. the Police Commissioners v. St. Louis Co. Ct., 34 Mo. 546, 
that the legislature had the power to direct the county revenue 
to be disbursed in this manner. 


to 





REMI + 
— 


Appeal from Marion Circuit Court——Hon. Joun T. Repp, 
Judge. 


This was an action brought by the city of Hannibal 
to recover of the county of Marion a share of the county 
taxes. The city is situate in the county of Marion. Her 
claim was based on the statute set out in the opinion. 


i Thos. H. Bacon and Geo. A. Mahan, city attorney, for 
) appellant. 
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1. The section of the charter in controversy does not 
conflict with § 32 article 4 of the constitution of 1865 
(Wag. Stat. p. 49). St. Louis v. Tiefel, 42 Mo. 578; State 
v. Mathews, 44 Mo. 523; State v. Miller, 45 Mo. 495; State 
v. Bank, 45 Mo. 528. The title to the law expresses its 
subject. Commonwealth v. Green, 58 Penn. St. 226; Dorsey’s 
Appeal, 72 Penn. St. 192, p.194; Blood v. Mereelliot, 53 Pa. 
St. 391, p. 393; People v. Mahaney, 13 Mich. 481; People v. 
State, 19 Mich. 392; Harrington v. Wands, 23 Mich. 385; 
Swartwout v. Michigan, 24 Mich. 389; Taylor v. Taylor, 10 
Minn. 107; Board, fe. v. Heenan, 2 Minn. 336; Thomason 
v. State, 15 Ind. 455; People v. McCallum, 1 Neb. 182, p. 
194; Smith v. Commonwealth, 8 Bush (Ky.) 108; O'Bannon 
v. Louisville, 8 Bush (Ky.) 348, p. 352; Chiles v. Drake, 2 
Met. (Ky.) 150; Cooley Const. Lim., (3 Ed.) 141 to 150; 
Gabbert v. Railroad Co., 11 Ind. 365; Guilford v. Cornell, 18 
Barb. 640; Brandon v. State, 16 Ind. 197; State v. Bowers, 
14 Ind. 198; Morford r. Unger, 8 Iowa 82; St. Louis v. 
Alexander, 23 Mo. 483. 

2. The General Assembly had the power to enact this 
section. Conner v. Bent, 1 Mo. 235; Hamilton v. St. Louis, 
15 Mo. 3; State v. St. Louis, &c.,34 Mo. 546; Barton Co. v. 
Walser, 47 Mo. 203; State v. Cape Girardeau, £c., 48 Mo. 
468; Stewart v. Griffith, 33 Mo.13; Mansker v. State, 1 Mo. 
452; Ensworth v. Albin, 46 Mo. 450; Cass Co. v. Jack, 49 
Mo. 196; State v. Ledford, 3 Mo. 108; Test Oath Cases, 
41 Mo. 339; North Missouri R. R. v. Maguire, 49 Mo. 490; 
St. Louis Co. v. Griswold, 58 Mo.175; Stewart v. Board, &c., 
30 Iowa p. 18; Walker rv. Cincinnati, 21 Ohio St. 41; Weber 
v. Reinhard, 73 Pa. St. 370; Cooley Const. Lim., 167, 169, 
171. 


Anderson & Boulware for respondent. 


1. The charter violates section 32, article 4 of the 
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constitution. Siate ex rel. Hixon v. Lafayette Co. Ct., 41 Mo. 
39; St. Louis v. Tiefel, 42 Mo. 578; State v. Mathews, 44 
Mo. 524; State v. Miller, 45 Mo. 495; Bright v. McCullough, 
27 Ind. 223; People v. Commissioners, 53 Barb. 70; Smith 
v. New York, 7 Rob. (N. Y.) 190; Cutlip v. Calhoun Co., 3 
W. Va. 588; Winona, fe., R. R. Co.v. Waldron, 11 Minn. 
515; Grubbs v. State, 24 Ind. 295; Chiles v. Monroe, 4 Met. 
(Ky.) 72; Lauer v. State, 22 Ind. 461; O'Leary v. Cook Co., 
28 Ill. 535; Mewherter v. Price, 11 Ind. 199; Cooley on 
Const. Lim., 141. 

2. It violates section 27, article 4, which prohibits the 
Legislature from passing any special act exempting the 
property of any named person or corporation from taxa- 
tion, also section 16, article 11, which prohibits the exemp- 
tion of any private property from taxation; also section 
30, article 1, which requires all property to be taxed in 
proportion to its value. People v. Township Board, 20 Mich. 
452; s.c.,% Am. Law Reg. (N. 8.) 488; Sharpless v. Mayor, 
21 Pa. St. 168; Grim v. Weissenberg School Dist., 57 Pa. St. 
433; Brodhead v. Milwaukee, 19 Wis. 652; Weeks v. Mil- 
waukee, 10 Wis. 258; Ryerson v. Uttley, 16 Mich. 269; Mer- 
rick v. Amherst, 12 Allen 504; Wells v. Weston, 22 Mo. 385; 
Covington v. Southgate, 15 B. Mon. 491; Morford v. Unger, 
8 Iowa 82; Brewer Brick Co. v. Inhabitants of Brewer, 62 
Me. 62; s.¢c., 13 Am. Law Reg. (N. 8.) 735; Garrard Co. 
v. Navigation Co., 8 Bush 300; s.¢., 10 Am. Law Reg. 
151; Life Association v. Board of Assessors, 49 Mo. 520; 
Zanesville v. Richards, 5 Ohio St. 589. 

3. In addition to exempting the citizens of Hannibal 
from county taxation, this sectiou requires the county rev- 
enue to be paid over to the city. This the Legislature had 
no power to direct. Terrett v. Taylor, 9 Cranch 52; 2 Kent 
Comm., 305; Dartmouth College case, 4 Wheat. 668; Life 
Association v. Board of Assessors, 49 Mo. 520; Von Hoff- 
man v. Quincy, 4 Wall. 535; Wells v. City of Weston, 22 
Mo. 384; Boggs v. Caldwell Co., 28 Mo. 590; St. Charles v. 
Nolle, 51 Mo. 124; State ex rel. Chouteau v. Leffingwell, 54 
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Mo. 473 " Baltimore v. Horn, 26 Md. 194 ; Baltimore v. Por- 
ter, 18 Md. 284; People v. Chicago, 51 Ill. 36. 


Napton, J.—The only question in this case is the va- 
lidity of a section of an act of the legislature passed March 
8th, 1873. The title of the act is as follows: “An act to 
consolidate into one act the various acts in relation to the 
charter of the city of Hannibal.” The section disputed is 
as follows: “ Article 8 section 1. The city of Hannibal 
shall, at its own proper expense, make, maintain and keep 
in repair all streets, roads and bridges, within the limits 
of the city, and provide for the maintenance and support 
of its own poor, and, in consideration thereof, the citizens 
of Hannibal shall be exempt from all county tax for the 
support of the poor, or for the construction or mainte- 
nance of any roads or bridges in any part of Marion county 
outside of the limits of said city, or for paying for any 
right of way for the same; and if the county court of 
Marion county shall make any expenditure for the support 
of the poor, or for the construction, maintenance or re- 
pairs of any road or bridge, or right of way for the same, 
in any part of said county, outside of the limits of said 
city, and pay for the same out of the county funds, said 
county shall pay the treasurer of the city of Hannibal, for 
the use of said city, a sum of money which shall bear the_ 
same proportion to the amount so expended as the assessed 
value of all the property subject to county taxation in 
the city of Hannibal shall bear to the assessed value of 
similar property in the remainder of the city.” It is con- 
ceded that the word “ city” in the last clause is a misprint 
and should be “county.” 

The objections to this section are two-fold. The first 
is, that it violates section 32 of article 2 of the constitution 
of 1865, which declares that “no law enacted by the gen- 
eral assembly shall relate to more than one subject, and 
that shall be expressed in the title; but if any subject em- 
braced in the act be not expressed in the title, such act shall 
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be void only as to so much thereof as is not so expressed.” 
The second objection is that the legislature had no power 
to make such provision, that it conflicts with section 27 
article 4, of said constitution, and with section 16 article 
‘11, and with section 30 article 1, and section 16 article 1. 
The provision in the constitution of 1865, and substan- 
tially repeated in that of 1875,in regard to the title of laws, 
.mme or stat- and the necessity of confining them to a 
tional law: Han- single subject, has given occasion to a great 
nibal city chart- fe 
er. many controversies and adjudications thereon 
in this court. The cases are referred to by the counsel in 
this case, and I do not propose to review them. It seems 
to be their tenor in general to give this clause a liberal 
construction, without adhering very closely to the letter. 
Its object, as has been repeatedly observed, was manifestly 
to prevent and prohibit fraudulent legislation, or, in other 
words, the enactment of provisions to which no attention 
was given by reason of their not being in reference to the 
subject indicated by the title. It was not the purpose, 
however, to require that the title of an act should refer 
literally to all the details which the general subject would 
suggest. 
The object of the act of 1873 was manifestly to put in 
a single law all acts which the legislature, at the time it 
was enacted, intended should constitute the charter of the 
city of Hannibal. Nothing could certainly be inserted in 
such an act, which had no reference to the city of Hanni- 
bal; but it could not be understood that the legislature 
were bound to put in it acts relating to the city, which 
they might think it inexpedient to re-enact, or to abstain 
from inserting new provisions which they might think ex- 
pedient. It was not a mere compilation that was proposed 
or suggested by the title of the bill in question, but a new 
charter for the city, embracing every old enactment thought 
expedient to be continued, omitting such portions as were 
thought inexpedient, and adding such changes as were de- 
sired, all, however, relating to the same subject matter. 
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That the title might have expressed these purposes more 
specifically must be conceded, but we are not satisfied that 
the bungling character of the title was designed to conceal 
the purpose of the law, and, following the liberal construc- 
tion heretofore given to this constitutional restriction, we* 
decline to annul the law on this ground. 

The principal objection to this enactment is a more 
serious one. The meaning of the law seems to be simply 
® Hanntean crry tHis: The city of Hannibal, at its own ex- 
fonnncenf Street, pense, is to provide money to keep up roads, 


tenance of streets, 


pauper Sart. bridges, etc., within its limits, and support 


tion of ty s . 
revenue: const its OWN poor, and to be exempted from tax- 


tational law. ation to keep up roads and bridges outside 
of its limits, and to be exempted from the support of the 
poor in the county outside of its limits. To effect this, as 
the city had to pay the general county tax, part of which 
was for these purposes, and there was no special poor tax 
or special bridge tax, the law declared, that the county 
should pay over to the city all the revenue derived from 
general] taxation which was not applied to these objects out- 
side of the city limits. To ascertain the sum due the city 
on this theory, the county was required to pay to the treas- 
urer of the city a sum which should bear the same propor- 
tion to the amount expended by the county as the assessed 
value of all property subject to county taxation in the city 
should bear to the assessed value of similar property in the 
remainder of the county. In other words, that the county 
should pay back to the city, out of the general revenue, 
the sum collected from the city for bridge tax and poor 
tax. The object and effect of this law was, to provide for 
the disbursement of taxes already assessed, levied and col- 
lected; and this disbursement was designed to return to 
the city of Hannibal the taxes collected from its citizens 
for bridges, roads and the support of the poor, in the 
county outside of the city, the burthen of supporting their 
own poor and building their own bridges having been al- 
ready imposed on the city. Whether such a law operated 
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justly or unjustly is not a matter for judicial determination, 
as this court held in Hamilton v. St. Louis County Court, 15 
Mo. 5, and State ex rel. Police Com. v. County Court of St. 
Louis County, 34 Mo. 546. Nor does the case of Wells v. 
City of Weston, 22 Mo. 384, conflict with these decisions. 
In that case the question was as to the power of the leg- 
islature to authorize taxation for local purposes of lands 
lying outside of the municipality which levied the tax. 
Here, the question is as to the power of the legislature to 
direct a disbursement of taxes collected; and an examina- 
tion of the two cases referred to in the 15th and 34th 
volumes of our reports seems to render any additional in- 
vestigation into this question superfluous. It was held in 
both these cases, that the legislature had full power to di- 
rect what should be done with the taxes levied and col- 
lected from any county. We see no injustice in the provis- 
ion now under consideration, but that is not a matter for 
our consideration. It is simply a question of power, and 
as all the constitutional provisions now relied on were ex- 
amined and discussed in the two cases above referred to 
and declared to be inapplicable, we consider the question 
of power as settled. The judgment will therefore be re- 
versed and the cause remanded. The other judges concur, 


except Judge Norton. 
REVERSED. 





Tue Strate, Appellant, v. BoLLINGER. 


The State’s Right of Appeal in Criminal Cases. Where a mo- 
tion in arrest of judgment in a criminal case has been sustained, 
and the prisoner ordered discharged, on the ground that at the time 
of the commission of the offense the defendant was a slave, and as 
such not liable to punishment, the State cannot appeal. Her right 
of appeal is limited to-those cases, where, either on motion to 
quash, on demurrer or on motion in arrest of judgment, the indict- 
ment has been adjudged to be insufficient either in form or sub- 


stance. 
37—69 
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The State v. Bellinger. 
Appeal from Madison Cireuit Court—Hon. Wm. N. NAuwe, 
Judge. 


J. I. Smith, Attorney-General, for the State. 
Duchouquette § Fox for respondent. 


Norton, J.—At the September term, 1878, of the cir- 
cuit court of Madison county, the grand jury returned into 
court an indictment in the usual form, charging Adam 
Bollinger with murder in the first degree for the killing 
of one Jack Matthews on the 30th day of October, 1862. 
At the September adjourned term of said court, the de- 
fendant withdrew his plea of “not guilty,” which had 
been theretofore entered to said indictment, and pleaded 
“ guilty of murder in the second degree,’ which was ac- 
cepted by the court. He was afterwards brought up to 
receive sentence, and the record recites that being * in- 
formed of the nature of his plea of guilty of murder in the 
second degree, heretofore entered by him in said cause, 
and being asked by the court if he had any legal cause to 
show why judgment should not be pronounced against 
him according to law, says: ‘That at the time of the 
alleged commission of the crime charged in the indictment, 
he was a slave, the property of Mrs. Nancy Bollinger, and 
that the deceased was at the time a slave, the property of 
John J. Matthews, and claims for the reasons stated that 
he was not amenable to the laws for the punishment of 
free white persons.’ And still failing to show such cause, 
it is therefore sentenced, ordered and adjudged that the 
defendant be confined in the penitentiary for the period 
of ten years, etc.” The defendant thereupon moved to 
arrest the judgment for the reasons “that defendant being 
a slave, and the said Jack Matthews, alleged to have been 
killed, being a slave also, said alleged act in defendant was 
not punishable under the laws in force at the time of the 
alleged commission of the offense,” and, “that a slave, 
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under the laws in force at the time of the alleged commission 
of the offense, was not punishable (by imprisonment) in 
the penitentiary for the commission of any felony.” The 
bill of exceptions rezites “*hat said motion was taken up, 
and upon the hearing of the facts found by the court, and 
the facts in the case as admitted and agreed upon by the 
prosecuting attorney and defendant,” the court sustained 
the same, to which the state excepted. Judgment was 
thereupon rendered, which recites, “ that the court finding 
upon the admissions of the parties, that the offense charged 
in the indictment was committed on the 30th day of Oc- 
tober, 1862: that the defendant was a slave, etc., and that 
the deceased, etc., was at the same time a slave, etc., it 
was ordered that said motion be sustained,” and that de- 
fendant go hence without day. The state filed her bill of 
exceptions, and thereupon brings the case here by appeal. 

The first question which the record before us presents 
is, whether the state can prosecute an apreal under the 
circumstances disclosed upon the face of it. Sections 13 
and 14, Wag. Stat. 1114 provide as follows: 13. “The 
state in any criminal prosecution shall be allowed an ap- 
peal only in the cases and under the circumstances men- 
tioned in the next succeeding section.” 14. “ When any 
indictment is quashed, or adjudged insufficient on demurrer, 
or when judgment thereon is arrested, the court in which 
the proceedings were had either from its own knowledge, 
or from information given by the prosecuting attorney 
that there is reasonable ground to believe the defendant 
can be convicted of an offense, if properly charged, may 
cause the defendant to be committed or recognized to an- 
swer a new indictment: or if the prosecuting attorney 
prays an appeal to the supreme court, the court may in 
its discretion grant an appeal.” We think it clear that 
under the above sections the right of the state to prose- 
cute an appeal is limited to those cases where the indict- 
ment has been adjudged to be insufficient either on motion 
to quash, on demurrer, or motion in arrest of judgment 
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because of defective indictment. It does not appear nor 
is it claimed that the indictment on which the state asks a 
judgment is insufficient either in form or substance, but on 
the contrary its sufficiency to support. a judgment is ad- 
mitted. The insufficiency of it is not alleged as a ground 
for arresting the judgment, but the reason alleged is that, 
admitting that it properly charges defendant with the 
crime of murder, defendant “being a slave and the said 
Jack Matthews alleged to have been killed being also a 
slave, said alleged act of defendant was not punishable 
under the laws in force at the time of the alleged commis- 
sion of the offense, and that a slave under the laws in force 
at the time of the alleged commission of the offense was 
not punishable by imprisonment in the penitentiary.” The 
judgment of the trial court was that these reasons were 
sufficient to authorize the judgment to be set aside and the 
entry of judgment discharging defendant. From the ac- 
tion of the trial court in that respect the state cannot ap- 
peal any more than it could if on the trial of the cause 
the court had given a wrong instruction or instructed the 
jury that under the evidence they should acquit the de- 
fendant. Although such instructions might be erroneous 
and ultimate in the discharge of a criminal, no appeal 
could be taken by the state because the law so declares. 
We are therefore of the opinion that this case does not 
come within the class of cases in which the state is author- 
ized to appeal, and it is therefore dismissed. 


DIsMISSED. 








APRIL TERM, 1879. 581 





Lafayette County v. Hixon. 





LarayettE County Appellant, v. H1xon. 


1. Bond and Mortgage for School Funds: sunstiruTION or NEW 
MORTGAGE: RIGHTS OF SURETIES. The county court has power to re- 
lease a mortgage taken as security for school funds, upon receiving 
in its place a mortgage upon other lands, provided the change can be 
made without detriment to thefund. The sureties in the bond which 
the law requires to be taken as additional security, will not be re- 
lieved of liability by reason of the change except to the extent to 
which they may be injured by it. (Saline Co. v. Buie, 65 Mo. 63.) 


2. Township School Fund: parties. The county is the proper 
party to sue on a bond given to secure a loan of township school 
moneys. (State to use, &c., v. Sappington, 68 Mo. 454.) 


Appeal from Lafayette Circuit Court—Hon. Wa. T. Woon, 
Judge. 


Alexander Graves for appellant. 
Walker § Field for respondent. 


Hoven, J.—The present action is founded upon two 
bonds executed to the county of Lafayette by Wm. Hixon 
as principal, and M. L. De Motte and L. S. Hixon as sure- 
ties, one for $100, given for township school funds, the 
other for $819, given for school funds of the county. On 
the 13th day of June, 1871, Wm. Hixon, in pursuance of 
the requirements of the statute, executed to the county of 
Lafayette a mortgage securing both of the aforesaid bonds. 
On the 14th day of May, 1872, William Hixon gave an- 
other mortgage to secure said bonds, and an entry of sat- 
isfaction of the original mortgage was made by the county 
clerk on the margin of the record thereof, bearing date 
May 14th, 1872. When this entry was in fact made, does 
not appear. On the 10th day of July, 1873, Wm. Hixon 
presented a petition to the county court asking permission 
to substitute for the mortgages theretofore made by him, a 
mortgage upon certain real property described therein, 
which he represented as sufficient to secure the payment of 
the money loaned him; whereupon the county court made 
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the following order: “It is therefore ordered that the 
clerk of this court enter satisfaction in full on said original 
mortgages, upon the said Hixon presenting a mortgage on 
the above described real estate, properly executed ;’ and 
on the 11th day of July, 1873, Wm. Hixon executed and 
delivered to the county a mortgage on the property referred 
to in the foregoing order. An entry of satisfaction, with- 
out date, appears upon the margin of the record of the 
mortgage of May 14th, 1872, which we presume was made 
after the order of the 10th of July, 1873, but the record 
contains no testimony on this subject. The mortgage of 
July 11th, 1873, recites an indebtedness of $1,569. This 
sum is largely in excess of the sum due on the bonds sued 
on when the mortgage was given, and there is nothing in 
the record showing a reason for this discrepancy. As this 
mortgage, however, was offered in evidence as having been 
substituted, under the order of the county court, for the 
mortgages made to secure the payment of the bonds in 
suit, we feel justified, in the present defective state of the 
record, in presuming that it was intended to secure the 
bonds in suit and other loans. The sureties, De Motte and 
Hixon, pleaded and testified that the mortgages of June 
13th, 1871, and May 14th, 1872, were entered satisfied with- 
out their knowledge or consent, and they claimed that they 
were, therefore, discharged. The circuit court rendered 
judgment against the principal and in favor of the sureties. 
From this judgment the county has appealed. 

The statute provides that when money belonging to the 
school fund shall be loaned, the county court shall cause 
1. BOxP AND MoRT- the same to be secured by u mortgage in fee 


Funps: substitu on real estate situated within the county, 


gage: Tights of free from all liens and incumbrances, and of 
the value of double the amount of the loan, and also with 
a bond and personal security. 2 Wag. Stat., 1258, 1259, 
§§ 81 to 90. No authority is any where conferred upon the 
county court to dispense with the real estate security re- 


quired to be taken. The taking of such security is not a 
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matter of discretion, but of positive statutory regulation. 
If the county court may take a mortgage and immediately 
thereafter release it, without payment of the debt it was 
taken to secure, and without taking in lieu thereof any 
other mortgage, it would seem to follow that the court 
might lawfully dispense with such mortgage in the first 
instance. So, also, might it in the same way dispense with 
the bond and personal security required to be taken. In 
this way the conditions and restrictions with which the 
Legislature has thought it prudent to guard the manage- 
ment of the school fund by the county court, might be 
disregarded and annulled. We see no reason, however, 
why one security may not be substituted for another, when 
the convenience of partics may require it and the change 
can be made without detriment to the school fund. And 
though such substitution should be made without the 
knowledge of the surety, still, unless the surety were in- 
jured thereby, he would not be discharged. Butif injured, 
he would be discharged to the extent, only, of such injury. 
If the mortgage taken by way of substitution be sufficient 
to pay the debt, the surety cannot complain of the substi- 
tution. Saline Co. v. Buie, 65 Mo. 63. 

There is nothing in the point that the county cannot 
sue on the bond given for the money of the township. In 
e.tTownsutp the case of State to use, £c., v. Sappington, 68 
SCHOOL FUNDS: 
parties Mo. 454, it was expressly decided that the 
county may sue for the use and benefit of the township in 
such cases. The judgment of the circuit court will, there- 
fore, be reversed and the cause remanded. All concur. 


REVERSED. 
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Gay v. Inn et al., Plaintiffs in Error. 


1. Jury Trial in Chancery Causes. In chancery causes the right 
of trial by jury does not exist. The chancellor may, if he sees fit, 
direct issues of fact to be tried by a jury ; but eventhen he will not 
be bound by their finding. 

2. Married Woman Charging her Separate Estate. The fact 
that a deed which, by apt words, conveys a separate estate to a mar- 
ried woman requires that her husband shall join in any convey- 
ance she may make, does not prevent her from subjecting the land 
to the payment of her debts in the ordinary way. 

: LEASE. If a married woman executes a lease containing a 

covenant to pay rent, she thereby binds her separate estate for the 

rent. 





Error to St. Louis Court of Appeals. 


| This was a suit against Maria Anna Ihm and Jacob Ihm, 
her husband, to charge the separate estate of said Maria with 
the payment of a sum of money alleged to be due from 
her to plaintiff for the rent of certain premises held by her 
of plaintiff, under a written lease. The answer of Mrs. 
Ihm denied that she was indebted to plaintiff; denied that 
she ever knowingly accepted a lease of the premises; 
charged that she was induced to sign the lease relied on 
by plaintiff by fraudulent misrepresentations of plaintiff’s 
agent; and denied that she had any separate estate. On 
the issues thus joined the defendants demanded a trial by 
jury, which was refused, and the case was tried before 
the court. The plaintiff offered in evidence a lease signed 
by Mrs. Ihm by which she covenanted to pay rent for cer- 
tain premises to be used as a hotel at the rate of $1,500 
perannum. He also offered a deed to the property sought 
to be charged as the separate estate of Mrs. Ihm, the ha- 
bendum clause of which was as follows: To have and to 
hold * * * unto the said Maria Anna Ihm, 
for her sole and separate use, benefit, and behoof, separate 
and apart from her said husband, and for her heirs and 
assigns forever, with full power by her deed duly executed 
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and joined in by her said husband, to encumber, sell, and 
convey the same conditionally or absolutely, and the same 
shall belong absolutely to the said Maria Anna Ihm as her 
own undivided and separate property forever. 

Defendants also offered evidence on their part. There 
was a finding and judgment for the plaintiff, from which 
the defendants appealed to the St. Louis court of appeals, 
where the judgment was affirmed and defendants then sued 
out this writ of error. 


E. L. Gottschalk for plaintiff in error. 


1. The defendants were entitled to have the issues of 
fact raised by the pleadings tried by a jury. 2. Wherea 
married woman executes a note, the courts hold that it is 
evidence of an intention to charge her separate estate with- 
out the note mentioning the fact. The reason is that her 
separate estate affords the only means of satisfying the 
note, and if she agreed to pay, she must have had her sep- 
arate property in view apd depended on it to pay the note. 
London Chartered Bank v. Lempriere, 2 Am. Law Re- 
cord 413. Does this rule apply to the case at bar? Was 
her separate property her only means of satisfying, or did 
she expect the hotel to pay, the rent. Here the lease is 
made, and Mrs. Ihm was to acquire a revenue out of the 
very matter. Her undertaking is to pay rent. Rent is 
detined to be “something which a tenant renders out of 
the profits of the lands or tenements which he enjoys.” 2 
Washb. Real Prop. 5. 


Cline, Jamison & Day and Foster T. Martin for defend- 
ant in error, cited Bruner v. Wheaton, 46 Mo. 363; Clark 
v. Maguire, 16 Mo. 302; N. A. Coal Co. v. Dyett, 7 Paige 
9; Metropolitan Bank v. Taylor, 53 Mo. 444; Kimm v. Weip- 
pert, 46 Mo. 532; Green v. Sutton, 50 Mo. 186; DeBaun v. 
Van Wagoner, 56 Mo. 347 ; Burnley v. Thomas, 63 Mo. 890; 2 
Kent Comm., 164. 
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Snerwoop, C. J.—Plaintiff was successful in the cir- 
cuit court in his endeaver to subject the separate estate of 
Mrs. [hm to the payment of the debt which she had con- 
tracted, and the judgment of that court was affirmed in 
the St. Louis court of appeals. 

In chancery causes the right of trial by jury does not 
exist, although the chancellor may, if he see fit, direct certain 
1. sury Tran iw i88ues of fact to be tried by a jury; but even 
CHANCERY CAUSES then, he will not be bound by their finding ; 
he may accept it or reject it, as he deems best. It is cer- 
tainly very late in the day to insist on such a point as this. 

There is no sort of question that Mrs. [hm had a sep- 
arate estate in the land sought to be charged. The fact 
& maraizp woman that by the terms of the deed which gave her 
SEPARATE Estate. the separate estate she could not convey that 
land except by joining her husband in a conveyance of the 
same, did not prevent her from subjecting that land to the 
payment of the debt which she contracted when, by the 
terms of the lease she accepted, she agreed to pay a cer- 
tain annual rent for the premises leased to her by plain- 
tiff’s agent. , 

It makes no difference what the form of the instru- 
ment which a married woman signs; if she thereby binds 
3. :lease. herself to pay a sum of money, her separate 
estate will be bound thereby. DeBaun v. Van Wagoner, 56 
Mo. 347. The evidence fully justities the decree, and it is 


accordingly affirmed. 





AFFIRMED. 
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Huu v. Jones et al., Appellants. 


Proof of Agency. It does not require direct evidence to establish an 
agency. It may be inferred from circumstances. 


Appeal from Cole Cireuit Court.——Hon. G. W. Muusr, 
Judge. 


Ewing § Pope for appellants. 


Lay & Belch for respondent. 


Napton, J.—The petition in this case contained two 
counts, but as the case was finally tried on the second 
count, it is unnecessary to notice the first. The second 
count charges a sale and delivery to defendants of 222 
cords of wood, for which defendants agreed to pay the cus- 
tomary price—that the customary price was $3.75 pér cord, 
and that the wood was reasonably worth that; that the 
money was not paid, and, therefore, asks for judgment for 
$832.50, with interest. The answer was a simple denial of 
the petition. The plaintiff had a verdict and judgment. 
It appeared that the wood was furnished to an agent of 
the Pacific Railroad Company, whose business it was to 
measure, and on his certificate, the defendants, who seem 
to have been contractors to furnish the railroad company, 
was to pay for the wood. The only question raised is, 
whether the evidence to show the agency of the road mas- 
ter for the defendants was competent. The court instructed 
the jury that the authority of Ennis (the road master) to 
act as agent for defendants need not be established by direct 
evidence showing his appointment, but it is sufficient, if from 
all the evidence and circumstances in evidence he was 
shown to be the agent of defendants for that purpose. 
The evidence is not fully preserved. We think the instruc- 
tion was right, and that the evidence, so far as preserved, 
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justified the verdict. The judgment will be affirmed. All 


concur. 
AFFIRMED. 





CrawrorD, Plaintiff in Error, v. Cott. 


Attachment of Growing Crop for Rent. The growing crop of a 
tenant is subject to attachment by the landlord for rent due. (Hub- 
bard v. Moss, 65 Mo. 647.) 


Appeal from Audrain Circuit Court—Hon. G. Porter, 
Judge. 


Ira Hall for plaintiff in error. 
J. M. Gordon for defendant in error. 


Hoven, J.—This was an action by attachment insti- 
tuted under the statute before a justice of the peace to 
recover rent due to plaintiff from defendant. The writ 
of attachment was levied upon the crops growing on the 
demised premises, and the plaintiff had judgment. On 
appeal to the circuit court the plaintiff’s suit was dismissed 
on the ground that under the statutes of this State the 
growing crop of a tenant is not subject to attachment by 
the landlord for rent due. The statute has been otherwise 
construed in Hubbard v. Moss, 65 Mo. 647, and that case is 
decisive of this. The judgment of the circuit court must, 
therefore, be reversed and the cause remanded. All con- 
cur. 

REVERSED. 
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Guascock v. Tae Cuicaco & Aton Rar~roap Company, 
Appellant. 


1. Common Carrier: AcTION AGAINST, FOR DELAY IN TRANSPORTATION 
OF CATTLE: MEASURE OF DAMAGES. In an action against a common 
carrier for damages occasioned by delay in the transportation and 
delivery of cattle, the measure of damages is the difference between 
the market price of the cattle when they arrived at their destination 
and the market price when they should have arrived, together with 
compensation for the difference between the shrinkage in weight ac- 
tually sustained by the cattle and that which would have occurred if 
there had been no delay. (Sturgeon v. R. R. Co., 65 Mo. 570.) Evi- 
dence is not admissible to show that between the time of their ar- 
rival and the time when they were sold, a decline in the market 
took place. 

2. Evidence: practice: instructioxs. Error committed in admit- 
ting evidence to the jury is not cured by the giving of instructions 
correctly declaring the law, unless the objectionable evidence is 
expressly withdrawn from their consideration. 


Appeal from Audrain Circuit Court.—Hon. G. Porter, 
Judge. 


Macfarlane § Trimble for appellant. 


Forrist & Duncan for respondent. 


Norton, J.—The petition states substantially that on 
the 11th day of September, 1875, plaintiffs were the owners 
of seventy-nine head of cattle, which were then ready for 
market, and defendant was then a railroad company and 
common carrier from Laddonia, in Audrain county, Mis- 
souri, to Chicago, Lllinois; that on said day plaintiffs 
delivered said cattle to defendant at Laddonia, and defend- 
ant promised, for compensation paid it, to convey them, with- 
out delay and in a reasonable time, to Chicago; that under 
the directions of defendant, plaintiffs loaded said cattle on 
the cars provided by defendant; that defendant did not 
forward said cattle as agreed, but negligently permitted 
them to stand in the cars at said station for ten hours after 
they had been loaded and should have been on their way, 
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by reason of which they were great] y damaged and reduced 
in weight, and, by reason of which, also, there was a de- 
cline in the market at Chicago between the time said cattle 
shauld have arrived there and the time they did arrive, by 
reason of all which plaintiffs were damaged in the sum of 
$500, for which sum they prayed judgment. Defendant’s 
answer denied the delay, the negligence, the damage to the 
cattle and the decline in the market. It also set up a 
special written contract between the plaintiffs and defend- 
ant for the shipment of these cattle, by which plaintiffs, in 
consideration of shipment at reduced rates, agreed to take 
the risk of injuries which said cattle should sustain from 
any delay, and all risk of damages which should be sus- 
tained by reason of delay in the transportation of said 
cattle to Chicago, and they would load and unload said 
cattle at their own risk, and they would assume all risk of 
damage to said cattle while in defendant’s stockyards await- 
ing shipment. Defendant averred performance, on its part, 
of said contract, and that any injury that plaintiffs had 
sustained, was through the causes excepted in said contract, 
and through plaintiffs’ own negligence. The verdict was 
for plaintiffs for $280. 

The evidence tended to show that plaintiffs’ cattle were 
loaded at Laddonia, a station on defendant’s road, on Sat- 
urday, the 11th day of September, at 9:55 a. m., for ship- 
ment to Chicago, to be carried on a train of defendant due 
at said station about that time; that the train by which 
they were to be shipped did not arrive on time, in conse- 
quence of detention at Mexico waiting for stock that had 
been delayed on the St. Louis, Kansas City & Northern 
Railroad; that the train did not arrive till six o’clock in 
the evening, at which time the cattle were shipped without 
further delay, arriving in Chicago at 8 o’clock p. m. on 
Sunday, and that, but for the delay at Laddonia, they 
would have reached there at 12 o’clock m. on the same 
day. A special contract for shipment of the cattle was 
introduced, in which it was agreed that plaintiffs should not 
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be liable for injury occasioned by delay in the shipment of 
stock. The evidence also showed that cattle in Chicago, 
on the Monday following their arrival at that place, were 
worth 4} cents per pound; that the ordinary shrinkage of 
cattle shipped from Laddonia to Chicago was sixty pounds ; 
that the shrinkage in plaintiffs’ cattle was ninety pounds. 
Plaintiffs were permitted to show that the price of cattle 
had declined in Chicago from 4} cents on Monday to 8 7-10 
cents on Tuesday, when plaintiffs sold their cattle at the 
latter price. This evidence was objected to by defendant, 
and the action of the court in receiving it is assigned for 
error. 

The evidence, we thizk, was clearly inadmissible, for 
the reason that the true measure of damages was the dif- 
1. comMox Ca R= ference between the market price of the cattle 


RIER: action 


tease fortation When they did arrive, and when they should 


oe ce? have arrived at their destination, and the dif- 
ference between the actual and usual shrinkage of the cattle. 
. Sturgeon v. R. R. Co., 65 Mo. 570. The question for the 

jury was not the difference between the price of cattle on 
Tuesday, when plaintiff sold them, and the price when 
they arrived, but the difference between the price when 
they arrived at the place of destination and when they 
ought to have arrived, had there been no delay. The evi- 
dence was calculated to mislead the jury, and doubtless did 
mislead them. There was not a particle of evidence show- 
ing any difference between the price when they arrived 
and when they ought to have arrived; hence the jury 
could not have allowed any damages to plaintiffs on that 
account. Under the evidence, all that they could allow 
damages for was the difference between the usual and actual 
shrinkage. This was shown to be thirty pounds per head, 
which, at 4} cents per pound, the price of cattle when they 
arrived, would be $1.25 each, or for the total number, sev- 
enty-nine head shipped, $98.75. The verdict was for $280, 
hence the conclusion is irresistible that the jury must have 
considered and been misled by the evidence thus received. 
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The error in receiving it was not cured by the subse- 
quent direction given by the court in one of the defend- 
2. evivence: prac. #0t’s instructions, that if they believed that 
tice : instructions the cattle market was as good in Chicago at 
the time the cattle arrived there as when they should have 
arrived, plaintiffs could not recover on account of any dif- 
ference in the market; for the improper evidence thus 
admitted was not withdrawn from their consideration. 
Had that been done in the instruction, the verdict could be 
maintained on the theory that the jury did not consider 
the evidence, and the error would be cured. Judgment re- 
versed and cause remanded. All concur. 





REVERSED. 





Srapies v. THe Town or Canton, Appellant. 


1. Negligence. Failure of a city to erect side-railings to a bridge 
located in a public street, is not negligence per se on the part of the 
city. Whether it amounts to negligence in a particular case is a 
question for the jury to determine upon consideration of all the 
circumstances. 

2. Contributory Negligence. When the evidence in an action of 
damages for injuries sustained by falling from a bridge, tends to 
show that the plaintiff knew that the bridge had no side-railing, 
but, nevertheless, without taking any precautions for his safety, — 
ventured upon it on a night so dark that he could not see, and by 
reason of the absence of the railing fell from the bridge and sus- 
tained the injuries complained of, and the defendant pleads contrib- 
utory negligence as a defense, it is error for the court to refuse to 
submit that defense to the jury by a proper instruction. 

3. Instructions. When the instructions in a case are so contradic- 
tory that it is impossible to say on what ground the verdict of the 
jury was based, if any of them are incorrect, the judgment must be 
reversed. 


Appeal from Lewis Circuit Court.—Hon. Joun C. ANDERSON, 
Judge. 
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N. Rollins for appellant. 
Blair § Marchand for respondent. 


Henry, J.—Plaintiff, an inhabitant of the town of 
Canton, returning home from church ou the night of Jan- 
uary 31st, 1875, fell from a bridge over a ravine, a distance 
of six or seven feet, and his leg was broken by the fall. 
This was a suit against the town to recover damages, in 
which plaintiff obtained a judgment for $1,900, from which 
defendant has appealed. The bridge was erected by the 
town on one of its streets crossing the ravine, and having 
_ determined to build a bridge there, its duty to erect one 

reasonably safe for travel is recognized. It was sixteen feet 
square, but had no side-railings, and this, it is alleged, was 
negligence on the part of the city. 

Whether it was reasonably safe “ for travel in the ordi- 
nary modes, by night as well as by day, is a practical ques- 
1. ngouicence. tion, to be determined in each case by its 
particular circumstances.” 2 Dillon Munic. Corp., § 789. 
We are not prepared to say, as was assumed by the circuit 
court in the first instruction given for plaintiff, that the 
failure to erect side-railings to the bridge was negligence 
per se. It was a question which the jury should have been 
allowed to determine, whether at that particular place, 
taking into consideration its surroundings, its width and 
length, and the amount of travel over it, side-railings were 
necessary to make it reasonably safe for travel in the ordi- 
nary modes. 

The first instruction for plaintiff was not only vicious 
in this respect, but, after declaring that the failure to place 
» contatsurony Tailings along the sides of the bridge was neg- 

—— ligence on the part of the city, told the jury 

that, “if the night was so dark as to prevent plaintiff from 

seeing his way safely across, and in consequence thereof 

he fell from the bridge into the ditch, &., the jury should 

tind for him.” This precluded the jury from any consid- 
38 —69 
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eration of the defense relied upon, that the plaintiff was 
guilty of contributory negligence. If it was so dark that 
plaintiff could not see his way over the bridge, and, in con- 
sequence of that darkness, he fell from the bridge, is it 
true that, fully informed of the condition of the bridge, as 
was clearly established, the plaintiff was, of course, en- 
titled to recover? Did the facts that there were no side- 
railings, and that the night was so dark that plaintiff could 
not see, justify the court in withdrawing from the jury the 
consideration of the question of plaintiff’s contributory 
negligence? If one know that in consequence of the ab- 
sence of side-railings to a bridge, it is dangerous to cross 
it in the dark, and the night is so dark that he cannot see 
his way over it, can he, without using any precaution for 
his safety, make the attempt and recover damages if he 
falls from the bridge? These questions must receive .a 
negative answer, and, consequently, the instruction under 
consideration was erroneous. 

It is true that the first instruction for defendant in- 
formed the jury that if plaintiff knew the condition of the 
3. nstauctioss. bridge, and failed to use such care in crossing 
as a prudent man would naturally have used, under like 
circumstances, he could not recover, but this was in direct 
conflict with the first instruction for plaintiff. Instruction 
number eight, for defendant, submitted to the jury the 
question whether the bridge was “ reasonably safe for travel 
for foot passengers, taking into consideration all the cir- 
cumstances of the case, including the width of the opening 
or ditch, the width of the bridge, the condition and direc- 
tion of the walks with reference to the bridge, and the 
knowledge then possessed by plaintiff concerning the 
same,” but, having in the first instruction, for plaintiff, de- 
clared, as a matter of law, that the failure to erect the 
side-railings, was negligence, and that if defendant fell from 
the bridge in consequence of the darkness of the night, he 
had a right to recover, it is impossible to say on what 
ground the verdict was based, whether upon the theory of 
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: Lilet oe 
plaintiff's erroneous ‘first instruction, or because the evi- 
dence proved that the bridge was unsafe, and that de- 
fendant had used proper care in attempting to cross. The 
judgment is reversed and the cause remanded. All con- 





eur. 
REVERSED. 
Lewis v. Tue City or Sr. Louris, Appellant. 
1, Evidence: FroRRIGN PROBATE OF WILL, A JUDICIAL PROCEEDING: 





STATUTE constrUED. The probate of a will in another State isa 
judicial proceeding, to the record of which full faith and credit is to 
be given when certified in conformity to the act of Congress of 
1790. 

It is not necessary to the admission of such will and the probate 

thereof in evidence, that they shall have first been recorded in this 
Stite, as permitted by section 34 of the statute of wills, (Wag. Stat., 
p. 1369). 
Forfeiture of Lease: muniipat Law. A lease granted by the 
town of Carondelet provided that, in case of the failure of the tenant 
to pay rent, the board of trustees of the town might, by order or 
resolution to be entered of record among the acts and proceedings 
of the board, declare the lease void. Held, that a resolution not so 
entered of record was ineffectual to break the lease. (Graham v. 
Carondelet, 33 Mo. 262.) 


: TENDER BEFORE FORFEITURE. A declaration of forfeiture by 
a landlord, under a clause in the lease authorizing him to declare a 
forfeiture in case of non-payment of rent for a stated length of 
time, will be ineffectual, if, before the declaration is made, though 
after the expiration of the stated time, the tenant makes a tender of 
all rent then in arrear. 





Appeal from St. Louis Court of Appeals. 
E. Casselberry and Leverett Bell for appellant. 
James Taussig and N. Holmes for respoudent. 


Norton, J.—This cause comes here by appeal from the 
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St. Louis court of appeals, and is an action of ejectment;, 
commenced by Simon E. Lewis in the circuit court of St. 
Louis county, against the city of Carondelet, in 1860, for 
the recovery of lot 16, in survey No. 2, of the common of 
Carondelet, north of the river Des Peres, in said county, 
containing nine arpents and forty-nine hundredths. The 
petition is in the usual form, and the answer contains a 
general and a specific denial of the allegations therein In 
1870, by virtue of an act of the General Assembly, the city 
of Carondelet became merged into the city of St. Louis, 
and in April, 1870, the city of St. Louis, on its own appli- 
cation, was substituted as defendant. The death of Simon 
E. Lewis having been suggested in September, 1873, the 
present plaintiffs, on the 3rd of April, 1874, were substi- 
tuted, as the legal representatives of said Lewis, as plaint- 
iffs in his stead. Upon a trial of the case by the court, 
judgment was rendered for plaintiffs, from which defendant 
appealed to the St. Louis court of appeals, where, upon 
trial, the judgment of the circuit court was affirmed, from 
which the defendant has appealed to this court. 
Plaintiffs, in support of their title and right to recover, 
offered in evidence a lease by Carondelet of the lot in 
question to Delphy Carlin, dated 19th day of July, 1843, 
and running ninety-nine years, for the yearly rent of $5.88, 
payable at the end of each and every year. The lease also 
contained, among other stipulations, the following: That 
if at any time the year’s rent of any one year, or any part 
thereof, should remain unpaid six months after due, the 
board of trustees of the town of Carondelet might, by 
order or resolution, to be entered of record among the acts 
and proceedings of said board, declare such lease void; 
whereupon said lease should determine and end, and the 4 
trustees might enter and take possession of the demised 
premises. The plaintiffs also offered evidence showing the 
assignment of this lease to one Grimsley, and by him to 
Brownlee, and by Brownlee to Simon E. Lewis, whose de- 
‘scendants and representatives plaintiffs claim to be. Plaint- 
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iffs also offered in evidence a certified copy of a will of 
Simon E. Lewis, dated in 1870, a copy of the probate 
thereof, and an alleged copy of letters testamentary, all 
from the probate court of Grant county, State of Wiscon- 
sin. This evidence was objected to on the ground that 
neither the will, nor a duly certified copy thereof, had been 
filed or recorded in St. Louis county. The objection was 
overruled, and the evidence received. Plaintiffs also of- 
fered evidence tending to show that the plaintiffs were 
the children and representatives of the said Simon E. 
Lewis. 

The first eight sections of said will made various be- 
quests, and the ninth provided that after all the bequests 
were complied with, the remainder of his estate should be 
equally divided between his wife and children and their 
descendants, and nominated his wife, Mary C. Lewis, and 
his son, John 8S. Lewis, as his executors, empowering them 
to sell, dispose of and convey any and all real and personal 
property which they might deem necessary in the settle- 
ment of his estate. Plaintiffs also offered in evidence a 
deed to the property in dispute, dated November, 1874, 
from Mary C. Lewis and John S. Lewis, executors of Simon 
E. Lewis, to the plaintiffs in this suit. This deed was ob- 
jected to on the ground that the acknowledgment was 
defective, and that it had never been recorded, and was ir- 
relevant. 

The evidence on the part of the plaintiffs tended to 
show that on the 19th day of January, 1858, one Barth, 
the agent of Lewis, offered to pay to the collector of Car- 
ondelet all that, was due from Lewis on the lot of land in 
controversy ; that he paid the sum of $14, all that was de- 
manded, and supposed that it included rent as well as 
taxes, but on subsequent examination of the receipts given 
him, it only covered the taxes. Plaintiffs also offered 
evidence showing a tender to the proper officer of the city, 
in the fall of 1858, of all rent due on said property from 
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Lewis, which was not received, because of an alleged for- 
feiture of the lease which had been taken. 
The defendant, on its part, offered in evidence a cer- 


tified copy of the resolution of the council of the city of 


Carondelet, of date May 10th, 1858, in substance declaring 
that the rents reserved upon various leases (of which the 
lease to Carlin was one) are in arrear, and have been unpaid 
for six months since the same became due and payable, and 
still remain unpaid, and resolving that the said leases 
be, and they are, declared void. Said preamble and reso- 
lution, closing with the words above mentioned, were 
adopted by the council, and the mayor of the city approved 
and signed the same. The defendant read in evidence 
what purported to be a copy of the foregoing preamble 
and resolution, which concluded with the words: “ Ap- 
proved May 10th, 1858. Michael Chartrand, Mayor.” The 
above copies were objected to on the ground that they were 
not true exemplifications of the record, which was offered 
to be established by comparison with the original record 
book of the proceedings of the council then in court. The 
objection was overruled, subject to the right of plaintiffs 
to impeach the same. The defendant also offered in evi 

dence a certified copy of a resolution of the council, of 
date November 13th, 1866, forfeiting a number of leases 
for non-payment of rent, and among the number was the 
lease to Carlin of the lot in controversy. This resolution 
was approved and signed by the mayor, as required by the 
charter, and was spread in full on the record of their pro- 
ceedings. The chief errors complained of, and to which 
our attention has been called, were as to the action of the 
court in receiving evidence objected to by defendant. 

The objection made to the reception of the certified 
copy of the will and its probate, on the ground that a copy 
yg = Ly of the same had not been recorded in St. 
Wo Louis county, we think, not well taken, and 
ute construed. jts reception was fully justified by the opin- 
ion of this court heretofore rendered in the case of Bright 
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v. White, 8 Mo. 421, where it was held that such evidence 
was receivable, on the ground that the probate of the will 
was a judicial proceeding in another State, and that, when 
properly attested, it was to be received as evidence in any 
other court in the United States. The doctrine of this 
case was approved in [Haile v. Hill, 13 Mo. 618, where it is 
said that the probate of a will is regarded as a “ judicial 
proceeding,” to the record of which “ full faith and credit” 
is to be given when certified to in conformity to the act of 
Congress of 1790. 

It was not objected that the record was not properly 
certified; the only objection being that section 34 of the 
act concerning wills required a copy to be recorded in St. 
Louis county before it could be received in evidence. To 
give this section the construction contended for, would 
make it conflict with section 51 of the act concerning evi- 
dence, and the cases we have above referred to. It may 
be observed that section 34, supra, had a place on our stat- 
ute book when the above cases were decided. Rev. St. 
1835, $§ 19, 20, p. 619, and Rev. St. 1845, §§ 36, 37, p. 1084. 
It may also be observed that the above sections, as well as 
section 34 of the present statute of wills, which gives the 
right to put on record an authenticated copy of a foreign 
will, and makes a copy of such recorded exemplitication 
evidence, give a right which would not have otherwise ex- 
isted, and is affirmative in its character, and cannot have 
the effect to repeal section 51, Wag. Stat., page 598, which 
declares that the records and judicial proceedings of any 
court of the United States, or any State, when properly 
authenticated, shall have such faith and credit given to 
them in this State as they would have at the place whence 
they came. An affirmative statute does not repeal a pre- 
cedent affirmative statute, and if the substance be such that 
both may stand together, they shall have a concurrent efli- 
cacy. Dwar. St., p. 474. 

The objection made to the admission of the deed in 
evidence, was not well taken, since the official character 
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of the officer taking { the acknowledgment sufficiently ap- 
pears. 
The evidence, which we think was properly admitted, 
_ establishes the right of plaintiffs to recover, unless the lease 
2. rorreiture or made to Carlin of the lot in question was 
LEASE: munici- 
pal law. forfeited and declared null, as provided in 
the charter and in the lease itself. Defendant attempted 
to do this, but under the views expressed by this court in 
the case of Graham v. Carondelet, 33 Mo. 262, failed in the 
attempt. It was held in that case, that a similar lease to 
the one involved in this case could only be terminated by 
order or resolution, to be entered on record among the acts 
and proceedings of the board. ‘The entry on the record of 
a certain form of words is not sufficient, for it is an order 
or resolution which must be so entered, and there can be 
no resolution until it is approved and signed by the mayor. 
It is necessary, then, in order to terminate the lease, that 
there must be a resolution, approved und signed by the 
meyor, (for this the charter requires,) and entered on record 
among the acts and proceedings of the board, (for this the 
lease requires).” In the case before us, the record of the 
acts and proceedings of the board of councilmen of Caron- 
delet fails to show that any resolution, approved and signed 
by the mayor, was entered thereon, and, under the author- 
ity of the above cases, we are forced to declare the attempted 
forfeiture of the Carlin lease a nullity. The principle 
declared in the above case was re-affirmed and approved 
in the case of the City of Carondelet v. Wolfert, 39 Mo. 312. 
Under the authority of this last case, the tender made 
by Lewis in the fall of 1858 was sufficient to prevent a for- 
-tenaer feiture for rent due at that time, although 
‘before forfelture. previous to the tender the city could, by 
proper proceedings, have forfeited the contract and declared 
the lease void. Hence it follows that the court below acted 
properly in refusing to instruct that the forfeiture of Car- 
lin’s lease made in 1866, and offered in evidence, deprived 
the plaintitts of the right to recover in this case. 
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It having been shown that the plaintiffs were the chil- 
dren and heirs of Simon E. Lewis, and it also having been 
shown that Mary C. Lewis and John 8. Lewis who were 
empowered by the will of said Simon E. Lewis to sell, dis- 
pose of and convey all the real and personal estate of said 
Simon, had conveyed by deed to plaintiffs the property in 
controversy, it is wholly immaterial whether the lease-hold 
interest be considered as land, or as being merely a chattel 
real, or personal property. In either view of it, the right 
of plaintiffs to maintain the action would remain. Judg- 
ment aftirmed, the other judges concurring. 


AFFIRMED. 





FarBER Vv. Purpy, Plaintiff in Error. 


Vendor and Vendee: Liasitity ror Taxes. A vendee of real estate 
in possession under a contract of sale is liable, as between himself 
and the vendor, for all taxes assessed after the commencement of 
his possession, and the fact that by the contract the vendor is bound 
to make him a warranty deed upon payment of the purchase money, 
does not change this rule. 


Error to Audrain Circuit Court——Hon. G. Porter, Judge. 


In December, 1869, the plaintitf and defendant entered 
into a written contract for the sale of a tract of land, by 
the terms of which defendant agreed to make payment 
within two years after trains should begin to run on the 
Chicago & Alton Railroad, and plaintiff was then to exe- 
cute a good and sufficient deed in fee simple tq the land. 
Defendant took immediate possession. Trains began 
to run in August, 1871. Defendant paid part of the pur- 
chase money, and also paid the taxes on the land for the 
years 1873 and 1874. This suit was brought in 1875 to 
recover the balance of the purchase money. At that time 
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the taxes for 1875 were assessed but were not paid. Defend- 
ant claimed a credit for the taxes for the three years; but 
the court refused to allow the claim, and gave judgment 
for the plaintiff for the full amount of the balance of the 
purchase money with interest. 


Thomas N. Musick for plaintiff in error. 


The plaintiff, by his contract, binds himself to make a 
warranty deed at future day. Such deed when made war- 
rants full and clear title to the vendee, and of course free- 
dom from all tax liens—to what date? Evidently to the 
date of the deed. The contract in the deed, when made, 
is to perfect the title free from all incumbrances to that 
date. The contract to make such a deed is a contract to 
perfect such a title. What does it matter, then, that the 
vendee went into possession? That was as much a part of 
the contract as the making of the deed. Suppose the deed 
had been made and afterwards the vendee, having been 
forced to pay the taxes, had sued the vendor on his cove- 
nant, would the fact that the deed had been made in pur- 
suance of the provisions of the contract, or the other fact 
that the vendee had been in possession, make a defense? 
If not in such case, why should the same facts throw the 
burden of taxes on the vendee in this case? 


Macfarlane & Trimble tor defendant in error. 


The real owner of the land should pay the taxes. A 
vendee in possession under a contract is the real owner. 
The legal title is in the vendor only as trustee for the vendee. 
Wag. Stat., § 28, p. 1163; Miller rv. Corey, 15 lowa 166; 
Rundell vs LaKey, 40 N. Y. 513; Spangler v. York Co., 13 
Pa. St. 322; Willard v. Blount, 11 Ired. (N. C.) 624. 


Henry, J.—The only question in the case is, who was 
liable for the taxes assessed against the property after the 
defendant, under his contract of purchase, took possession. 
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In Miller v. Corey, 15 Iowa 166, this precise question was 
involved, and decided adversely to the vendee. To the 
same effect are Spangler v. York Co.,13 Pa, St. 322, and 
Willard v. Blount, 11 Iredell 624. Defendant was the real 
owner of the land. The title was vested in the plaintiff, 
but he held it after the contract of sale as trustee for the 
defendant. Defendant was in possession, enjoying the per- 
nancy of the profits; and, as was observed by Bell, J., in 
Spangler v. York Co., “ under all just systems of taxation 
he who presently enjoys the subject ought to discharge the 
present impost.’’ The agreement to execute a general war- 
ranty deed, did not require plaintiff to covenant against 
incumbrances done or suffered by the vendee. The author- 


ities cited by plaintiff’s counsel fully sustain the judg- 


ment, which, all concurring, is affirmed. 


AFFIRMED. 


Avery v. ApbAms, Appellant. 


‘1. Evidence: cory or patent. An exemplification of a patent from 


the United States certified by the Commissioner of the General 
Land Office, is receivable in evidence without proof of the loss of 
the original. (Barton v. Murrain, 27 Mo. 235.) 


te 


Evidence of Custom: possession OF A PATENT. It appeared in 
an action of ejectment that a patent issued to A had been from an 
early day in the possession of W. By way of explaining this fact 
and in support of a title claimed under W, evidence was offered by 
the defendant to show that it was the custom, in early times in this 
State, to assign duplicate certificates of land entries by writing on the 
back of the certificate, and that such assignments were usually recog- 
nized as sufficient conveyances. Held, that this evidence, if admitted, 
would not have been of itself proof that such an assignment had 
been made of the certificate of entry on which the patent in ques- 
tion was issued, and without some proof of such assignment the 
fact that W had possession of the patent could avail the defend- 
ant nothing. 


Statute of Limitations: rossEssION WITHOUT COLOR OF TITLE: 
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COLOR OF TITLE WITHOUT POSSESSION: CASE ADJUDGZD. In an action 
of ejectment for an eighty acre tract, the following state of facts 
appeared: The land wasentered by plaintiffs’ ancestor in 1832, and 
a patent issued to him in 1835, after his death. In 1833 W began to 
claim the land. In 1841 he mortgaged it to N, and in 1842 sold it to 
N, who died in 1865. It was subsequently partitioned among the heirs 
of N, and defendant claimed title by deed from one of the heirs. It 
was assessed to W from 1832 to 1843, and from that time to N until 
the sale to defendant, and after that to defendant. Between 1862 
and 1872 rails were made on the land two or three times, and trespas- 
sers were several times driven off by N. The land was known in the 
neighborhood as N’s. W owned a tract adjoining the tract in con- 
troversy, and from 1837 to his death in 1853 cultivated a field of 
twenty acres, five acres of which were embraced in the land in con- 
troversy. This latter fact was not known to N when he bought of 
W, and never became known until a survey was made in 1857. 
After it became known to him he took no steps to dispossess the 
widow of W who was continuing her husband’s possession. Nor 
did she ever become his tenant as long as she remained in posses- 
sion of the field, which was until 1864. From that year no part of 
the eighty acres in controversy was occupied by any one until de- 
fendant entered in 1874. On thisstate of facts, Held, that defendant 
could not successfully interpose the statute of limitations as a de- 
fense. The possession of W and his widow was without color of 
title, while N’s color of title was unaccompanied by possession. 


Appeal from Franklin Circuit Court-—Hon. A. J. Seay, 


Judge. 
J. Halligan for appellant. 
J. W. Booth for respondents. 


Norton, J.—This is a suit by ejectment to recover pos- 


session of the west half of the northeast quarter of section 
22, township 43, range 4, in Franklin county. The answer 
admits possession by defendant, denies that plaintiffs have 
title, avers title in defendant and pleads the statute of lim- 
itations. Plaintiffs obtained judgment, from which defend- 
ant has appealed. We will consider the exceptions taken 
to the action of the trial court in the order they are pre- 
sented in the motion for a new trial. 





Plaintiffs, who were shown to be the heirs of John W. 





























APRIL TERM, 1879. — 





Avery v. Adams. 


1. evipexce: copy Permitted to offer in evidence an exemplified 
of patent. copy of a patent issued to said Avery in Sep- 
tember, 1835, on an entry made in 1832, to the.land in 
question, to which defendant objected on the ground that 
the original had not been accounted for. This objection 
was properly overruled. It was held in the case of Barton 
v. Murrain, 27 Mo. 235, that an exemplitication of a patent 
certified by the commissioner of the general land office was 
properly received in evidence without proof of the loss of 
the original. 

It is also objected that the court erred in refusing to 
allow defendant to show that it was the custom in the early 
2. EVIDENCE OF days of the State, and was usual for parties 
CUSTOM: posses- n . 
sion of patent. to assign duplicate certificates of land entries 
by writing on the back of the duplicate, and that such as- 
signment was usually recognized as a deed or sufficient 
conveyance. We cannot see upon what principle this evi- 
dence could have been received. Under the law of Con- 
gress an assignment of the certificate of entry would have 
authorized the issuance of the patent in the name of the 
assignee, and if defendant intended to rely upon such assign- 
ment, the evidence offered was not competent to establish 
it. Nor was it admissible for the purpose of explaining 
Withington’s possession of the patent, which could avail 
nothing to those claiming under Withington, unless it was 
also shown that he became the possessor of it by virtue of an 
assignment of the certificate or in some other way recog- 
nized by law as sufficient to pass a right to it. 

It is also insisted that error was committed by the 
court in excluding, on plaintiffs’ motion, the deeds and 
3. statuteor imi: records offered by defendant to prove his 
TATIONS: posses- 


sion withoutcolor title. Itis very clear that the evidence thus 
of title: color of 


title without pos- excluded (which is hereinafter referred to) 
session: case ad- 2 % a 

judged. did not establish, nor tend to establish, that 
defendant was the owner of the legal title. The evidence 


wholly failed to show that John Withington, from whom 
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defendant claimed the title through these deeds and records, 
ever had any title to the land in dispute. 

It is, however, claimed that although the deeds did 
not establish title, as the other evidence tended to show 
actual adverse occupancy thereunder of part of the tract, 
with a claim of ownership and acts of ownership exercised 
over the whole tract, it was error to exclude them from the 
consideration of the jury. The proposition thus assumed 
is undoubtedly correct provided there was evidence of such 
alverse possession for a sufficient length of time to bar the 
action of plaintiffs. We do not think that the evidence 
shows such possession. All the evidence touching that 
subject, as well as the written evidence found in the deeds 
and records offered by defendant, was, in substance, as fol- 
lows: John Withington claimed the land as early as 1833 ; 
the patent therefor was issued September 9th, 1835, to John 
W. Avery. On January Ist, 1841, Withington mortgaged 
the land to William North to secure a note for $790.98. 
which was duly recorded the same year. On the 22nd day 
of June, 1842, John Withington sold the same land to 
William North, and Hamilton, sheriff, conveyed the interest 
of Withington and Potts in the same land to William 
North, by deed, dated the 11th day of April, 1846. Will- 
iam North died in 1865. On the 22nd day of June, 1872, 
in partition among the heirs of William North, in St. Louis 
circuit court, this land was allotted to Joseph W. and 
Nannie M. North, who, in April, 1873, conveyed it to ap- 
pellant. It was assessed to John Withington from 1832 to 
1843, inclusive, and to North from 1848 till his death, and 
from then to his ‘estate until sold to appellant, and after 
that to appellant. John Withington owned a tract of land 
adjoining the land in dispute, and, from at least 1837 till 
his death, cultivated and rented out a field of about twenty 
acres, about five acres of which field in fact was on the 
land in dispute, and the rest of the field was on Withing- 
ton’s adjoining tract. There is no evidence that any part 
of this field was ever known to be on the land in dispute 
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until the fact was ascertained by a survey in 1857. When 
Withington sold to North, in 1843, he was in possession of 
this field, and did not transfer his possession to North, but 
continued to hold and use the whole field as before, and 
from his death in 1853 to 1864, his widow, Sarah Withing- 
ton, kept possession of the whole field; some years culti- 
vating it and some years renting it out. James M. Ming 
was attending to Mr. North’s business in 1857, and sug- 
gested to him to have the woodland tract surveyed in order 
to ascertain the line between the land in dispute in this ac- 
tion and the Withington tract adjoining it; and, as agent of 


Mr. North, had the land surveyed to ascertain where the 


line was, and four or five acres of the cleared land was 
found to be on the eighty in dispute, and Ming reported 
the fact to North, and he did nothing about Mrs. Withing- 
ton’s possession, and from that time Ming had the property 
assessed and paid the taxes; North did not turn Mrs. 
Withington out of possession, or in any way interfere with 
it; from 1861 or 1862 till 1872, rails were made on said 
land two or three times, numbering in all 1,000. In 1869, 
1870, 1871, trespassers cut railroad ties upon it, and were 
driven off by North. The land was known in the neigh- 
borhood as North’s, who had a farm adjoining it. Besides 
the Withington field there was no improvement on the 
land till 1874, when defendant built a house or cabin on it. 
There was no evidence tending to show that the land was 
not suitable for farming purposes nor susceptible of culti- 
vation. There was no evidence that North, or those 
claiming under him, previous to 1874, were in the actual 
possession of the five acres of the land in dispute and in- 
cluded in the twenty acre Withington field. On the con- 
trary, Withington remained in possession of the whole 
field after he conveyed to North in 1843, the same as before 
the conveyance, till his death in 1852 or 1853, after which 
time his widow remained in possession by herself and ten- 
ant till 1864, when the fence was washed away, and the 
land was not afterwards occupied or cultivated till about 
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1874, when defendant went upon it. It also appears that 
it was not known that any part of the land in dispute was 
included in Withington’s field till 1857, when the lines 
were run between the land in controversy and the With- 
ington tract, and the fact ascertained, and that after its 
ascertainment Mrs. Withington remained in possession as 
before. There is nothing in the evidence to show that 
either Withington, in his life-time, or Mrs. Withington, 
after his death, held as tenant of North. The Withington 
possession was possession without color of title, and North’s 
color of title was unaccompanied by possession. We are, 
therefore, of the opinion that the court was justified in 
excluding the deeds offered in evidence and also in refusing 
the instructions asked by defendant upon the subject of 
adverse possession. 

It is also insisted that the verdict, as shown by the 
transcript, was for “ the plaintiff,” and not for “ plaintiffs,” 
and there being more than one plaintiff, therefore the 
judgment should be reversed. The recital of the verdict 
contained in the judgment, is as follows: “ We, the jury, 
find for plaintiffs * *” Tf this was a mis-recital of 
the verdict defendant should have called the attention of the 
court to it in his motion to set aside the judgment. This 
was not done, and as the judgment follows the verdict as 
recited therein, we shall not, on account of the alleged 
discrepancy, disturb the judgment. Judgment affirmed. 
All concur. 

AFFIRMED. 
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Davis v. Carson, Appellant. 


Attachment of note previously Transferred as Collateral Se- 
curity: TRANSFER BY DELIVERY ONLY. One who takes a note as 
collateral security for a pre-existing debt due him from the payee, 
is entitled to hold it as against a subsequently attaching creditor of 
the payee. The fact that the note, though payable to order, is not 
indorsed by the payee, but is transferred by delivery only, will not 
affect his right. 


Appeal from Audrain Circuit Court.—Hon. G. Porter, 
Judge. 


The note was payable to the order of Garrard, and 
was never indorsed by him. 


W. O. Forrist for appellant, cited 1 Daniel’s Bills and 
Notes, 494; Russell v. Swan, 16 Mass. 314; Blakely v. Grant, 
6 Mass. 386; Boeka v. Nuella, 28 Mo. 280; Vaneman v. 
Stanchfield, 8 Minn. 518; Perkins v. Parker, 8 Mass. 117, 
118; Prescott v. Hall, 17 Johns. 274; 1 Parsons Con., 357; 
Smith v. Sterritt, 24 Mo, 260; 2 Black. Com., 277; Benjamin 
on Sales, 3; 1 Addison on Con., 16; Jones v. Shorter, 1 Ga. 
294; Roberts v. Waters, 9 Iowa 434; Williams v. Hathaway, 
19 Pick. 387; Gamble v. Johnson, 9 Mo. 597; Lane v. Kings- 
berry, 11 Mo. 402; Boxbough v. Messick, 6 Ohio St. 454. 


Macfarlane & Trimble for respondents, cited Grant v. 
Kidwell, 30 Mo. 455; Sarvs. Inst. v. Holland, 38 Mo. 49; 
Paulette v. Brown, 40 Mo. 52; Percival v. Frampton, 2 Comp. 
M. & RK. 180; Pairer v. Morris, 2 Ellis & B. 89; McCarty 
v. Roots, 21 How. 432; Parsons on Notes, (2 Ed.) 222, 223, 
224; King v. Clark, 7 Mo. 269; Boeka v. Nuella, 28 Mo. 
180; Bennett v. Pound, 28 Mo. 598; Lewis v. Bowen, 29 
Mo. 202; Willard v. Moies, 30 Mo. 142; Smith v. Sterritt, 24 
Mo. 262; Drake on Attachments, (3 Ed.) chap. 24; Black 
v. Paul, 10 Mo. 103. 


Hoven, J.—Thomas W. Garrard was sued in attach- 
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ment by Joseph W. Carson; and 8. M. Dodson, who had 
previously executed a promissory note to said Garrard, was 
summoned as garnishee. Prior to the institution of the 
attachment suit Garrard transferred the note by delivery 
to Silas W. Davis, as collateral security for a pre-existing 
debt. Dodson, the garnishee, answered, setting up the 
transfer of the note to Davis, and by leave of the court, 
paid into court the amount due on said note and was dis- 
charged. Davis was made a party, and asserted his claim 
to the proceeds of the note. Carson, the attaching cred- 
itor, contests the right of Davis to said proceeds, on the 
ground that there was no sufficient consideration to support 
the transfer. 

In Goodman v. Simonds, 19 Mo. 106, it was held that 
one who takes negotiable paper as collateral security for a 
pre-existing debt, will hold it subject to all the equities 
existing between the original parties. Vide also Logan rv, 
Smith, 62 Mo. 458. In all other respects, however, his title 
is good against all the world. In the case at bar the maker 
is asserting no equities against the holder of the note. On 
the contrary, he admits the debt, and has paid the amount 
thereof into court. But if any equities did exist in favor 
of the maker, the attaching creditor could not avail him- 
self of them.’ The debt due Davis exceeds the amount of 
the note assigned to him by Garrard, and there being no 
fraud in the transfer, Davis is entitled to the proceeds of 
the note. Nor does the fact that the note Was transferred 
to him by delivery only, in any way impair his right to 
such proceeds. Boeka v. Nuella, 28 Mo. 180; Bennett v. 
Pound, 28 Mo. 598; Lewis v. Bowen, 29 Mo. 202; Willard 
v. Moies, 30 Mo, 142. The ruling of the circuit court was 
in accordance with the views here expressed, and its judg- 
ment will be affirmed. All concur. 





AFFIRMED. 
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Buford vy. The Keokuk Northern Line Packet Company. 


Burorp, Appellant, v. Tae Keokuk Nortuern Ling Packet 
Company. 


Corporation: STOCKHOLDER ESTOPPED BY CORPORATE Act. A stock- 
holder in a corporation will not be allowed to deny the validity of 
stock issued by the corporation in consideration of the acquisition 
of property, so long as the corporation retains the property. 


Appeal from St. Louis Court of Appeals. 
James Taussig for appellant. 


The transfer of the assets of the Keokuk Packet Com- 
pany to the defendant company in exchange for 1,520 
shares of stock in the latter, was void, and can be success- 
fully impeached in this suit. 1. The Keokuk Packet Com- 
pany was an Illinois corporation and in case of consolidation, 
was bound to observe the requirements of the. Illinois 
statute. This was vot done when the consolidation took 
place with the Keokuk Northern Line Packet Company. 
There was no special meeting of stockholders called or held 
to authorize consolidation, and no official notice given of 
the consolidation after it took place, as required by the 
statute. Gross’ Rev. Stat. Ill. 1869, p.451. 2. The trans- 
fer of assets to the defendant company not being authorized 
by the charter of the Keokuk Packet Company, was ultra 
vires and would not have been valid even if assented to by 
all the stockholders. Salomons v. Laing, 12 Beav. 377; 
Winch v. Birkenhead, &c., 5 De G. & Sm. 562; Sharon Canal 
Co. v. Fulton Bank, 7 Wend. 412; Abbott v. American Co., 
33 Barb. 578; Kean v. Johnson, 9 N. J. Eq. 410; Pearce v. 
Madison, &c., R. R. Co., 21 How. 441; Zabriskie v. Hacken- 
sack R. R. Co., 18 N. J. Eq. 178; Goodin v. Cincinnati, §e., 
Canal Co., 18 Ohio St. 169; Black v. Delaware, §e., Canal 
Co., 24 N. J. Eq. 455. 


Glover & Shepley for respondents. 


Suppose the Keokuk Packet Company had no power 
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to sell the stock to Davidson. It was sold to him and 
transferred on the books of the Keokuk Northern Line 
Packet Company to him, with the assent of the stockhold- 
ers of the Keokuk Packet Company, and the whole,matter 
was approved expressly or tacitly acquiesced in by them; 
it was, therefore, no business of Buford to complain. The 
Keokuk Northern Line Packet Company could not com- 
plain without offering to rescind the contract and return 
the property, nor could any stockholder of the Keokuk 
Northern Line Packet Company complain in such a ease. 
If the plaintiff had desired to complain he should have 
done so promptly. He could not take stock in the new 
company, engage actively in promoting its organization 
and operations, accept the office of assistant superintendent, 
sell his stocx, and afterwards set up objections to its exist- 
ence and organization. Gregory v. Patchett, 33 Beav. 595; 
Kent v. Jackson, 14 Beav. 884; Gray v. Chaplin, 2 Russel 
Ch. 126; Samuel v. Holladay, Woolworth 415; Graham v. 
Birkenhead, 2 MacN. & G. 158; High Inj., § 771, p. 457; 
Hodgson v. Powis, 1 De Gex, MacN. & G.12. Acquiescence 
in an act is a bar to any relief against it. Abbott Corp., § 
108, p. 780; Hodges v. New Eng. S. Co.,3 R. 1.9; Tash v. 
Adams, 10 Cush. 252; Hoyt v. Thompson, 19 N. Y. 207; 
Woodbridge v. The Proprietors, §c., 6 Vt. 204; Walworth v. 
Farmers, §c., 16 Wis. 629. 


Norton, J.—This is a proceeding by injunction, insti- 
tuted in the circuit court of St. Louis county in 1874, to 
enjoin the stockholders of the Keckuk Northern Line 
Packet Company from holding a stockholders’ meeting on 
the 29th day of August, 1874: to cancel and declare void 
1,518 shares of the stock of said packet company issued 
to the Keokuk Packet Company and transferred by the 
latter company to defendant, Davidson, to enjoin the 
directors from recognizing said Davidson as the owner of 
said stock, and to restrain him from controlling or voting 
said shares of stock at anytime. A temporary injunction 
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was granted in conformity to the prayer of the petition» 
which, on motion, after answer filed, was dissolved by the 
circuit court and $2,600 damages awarded defendants. This 
action of the trial court was, on appeal to the St. Louis 
court of appeals, reversed as to the assessment of damages 
in favor of defendants Mulliken & Philips, and in every 
other particular the judgment was affirmed, and from the 
judgment of affirmance plaintiff prosecutes his appeal to 
this court. 

The case is fully reported in 3 Mo. App. R. 159, where 
an elaborate opinion is to be found. That court was referred 
to the same authorities to which we have been cited, and 
after an examination we are of the opinion that the judg- 
ment of the court of appeals should be affirmed, mainly upon 
the ground that plaintitf, who sues as the owner of stock 
of the Keokuk Northern Line Packet Company, which 
stock he accepted after the transfer to it of $152,000 of 
the property of the Keokuk Packet Company in payment 
of 1,520 shares of stock issued by the former to the latter 
company, is in no position either to contest the validity of 
that transaction or to ask the cancellation of the stock so 
long as the company in which he is a stockholder retains 
the price paid for it. The Keokuk Northern Line Packet 
Company could not ask a court of equity to declare void 
the 1,520 shares of stock issued by it to the Keokuk Packet 
Company without offering to return the price paid for it, 
nor can any of its stockholders. Judgment affirmed. All 
concur. 

AFFIRMED. 
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Hatey v. Tue Sr. Louts, Kansas Crry & Nortuern Rat- 
way Company, Appellant. 


Evidence. In an action against a railroad company to recover dam- 
ages for the destruction of property caused by fire alleged to have 
been set by sparks escaping from one of the company’s engines, the 
evidence on the part of the plaintiff failed to identify with certainty 
the particular engine which emitted the sparks. Evidence was 
offered on the part of the company to show that all its engines 
were, on the day of the fire, provided witl the most approved ap- 
paratus to prevent the escape of fire, and that the apparatus was in 
good condition, but the evidence was rejected on the ground that it 
ought to be limited to the particular engine which did the damage. 
Held, error. 


Appeal from Audrain Circuit Court—Hon. G. Porter, 
Judge. 


Charles A. Winslow for appellant. 
Kennan & McIntyre for respondent. 


Hoven, J.—It appears from the testimony introduced 
by the plaintiff, that between eleven and twelve o’clock of 
each day a freight train passed his farm, going west, and 
that, on the 28th day of October, 1875, just after the train 
passed, at the time named, a smoke was observed in an ad- 
joining field, about 90 feet distant from the railroad track, 
which immediately kindled into a flame which spread to 
the plaintiff’s farm, three-quarters of a mile away, con- 
suming his fences, out-buildings and farm products. The 
present action was brought to recover the value of the 
property thus destroyed. 

It is a matter of inference only that the fire was kin- 
dled by sparks escaping from the defendant’s engine. There 
was no direct testimony to that effect. It was not even 
shown that any sparks escaped from defendant’s engine as 
it passed. As there is no natural and necessary connection 
between the running of the engine and the kindling of the 
fire, it would seem that some testimony should have been 
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introduced connecting the two events; and it may well be 
questioned whether the mere opinion of a witness that the 
fire could not have been started in any other way than 
by the engine, is sufficient for that purpose. We do not 
rest our judgment, however, on this ground. None of the 
plaintiff’s witnesses undertook to identify the particular 
engine which passed the plaintiff’s farm on the day and at 
the hour at which the fire occurred. 

W. H. Selby, a witness for defendant, testified that he 
resided at Moberly; that he was employed by the defend- 
ant as superintendent of machinery, and that it was his 
duty to have all machinery on defendant’s road kept in 
good condition; that the town of Moberly is about thirty 
miles west of the farm of the plaintiff, and that defendant’s 
machine shops and round house were there; that all engines 
running west by the farm of plaintiff are taken into the 
round house at Moberly as soon as they arrive, and care- 
fully examined, and a record made of their condition; that 
on the 28th day of October, 1875, all of defendant’s engines 
were provided with the best contrivances to prevent the 
escape of fire, then in use or known. Thereupon the de- 
fendant’s counsel asked the witness the following questions : 
“ What was the condition of all defendant’s engines 
arriving in Moberly trom the east, on the 28th day of Oc- 
tober, 1875? What was the condition of the smoke stacks, 
netting and all the apparatus and contrivances to prevent 
the escape of fire?” To these questions the plaintiff 
objected for the reason that they were irrelevant and in- 
competent, and for the further reason that the defendant 
should confine its proof to the particular engine from which 
the tire escaped, and the court sustained said objections 
and would not permit the witness to answer. In this ruling, 
we are of opinion, that the circuit court committed error. 
If, at the time this testimony was offered, it had appeared 
from the testimony in the cause that any particular engine 
had emitted the sparks which occasioned the fire, it would 
have been entirely proper for the court to have confined 
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the witness to the condition of that particular engine. But 
no such testimony had been introduced. The testimony 
for the plaintiff was general, that a fire occurred near the 
railroad track soon after one of defendant’s engines passed 
the plaintiff’s premises, which fire consumed plaintiff’s 
property. Under these circumstances it was clearly com- 
petent to show that all the engines of the defendant which 
passed the plaintiff's premises going west, on the day named, 
were not only provided with the most approved contriv- 
ances to prevent the escape of fire, but that such con- 
trivances were in good condition. If the defendant had a 
right to show what contrivances were employed, on all the 
engines going west that day, to prevent the escape of fire, 
it also had the right to show their condition. It would 
have been utterly useless to prove the former, if it could 
not also prove the latter. 

The testimony offered was, in our opinion, both com- 
petent and relevant, and should have been admitted. Nor 
was the evidence sought to be elicited matter of opinion 
about which experts alone could testify. It was a question 
of fact and a matter of observation, about which the jury 
themselves would have been as well qualified to form an 
opinion, if the flues and netting had been before thet, as 
those persons who were familiar with their construction and 
accustomed to their use. Moreover, no objection was made 
to the capacity of the witness to answer the questions pro- 
pounded, Nor was the absence of this testimony supplied 
by anything subsequently admitted. The witness after- 
wards testified that the engine which it was supposed 
originated the fire was) numbered 85. Another witness 
testified that this engine was in perfect condition on the 
day named ; but he also testified that it reached Moberly at 
ten o'clock a. m., nearly two hours before the fire. Accord- 
ing to the testimony of this witness, some other engine 
must have passed the plaintiff’s premises between eleven 
and twelve o’clock. So that it was left in doubt what 
engine occasioned the damage, and the defendant was, 
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throughout the trial, deprived of the benefit of the rejected 
testimony. Even after it was made doubtful what engine 
started the fire, it would have been competent for the de- 
fendant to show that all the engines passing plaintiff’s 
premises that day were in good repair and properly equip- 
ped. For the error indicated, the judgment of the circuit 
court will be reversed and the cause remanded. Judges 
Suerwoop and Henry concur. Judges Napton and Norton 
dissent. 





REVERSED. 


Goopwin v. Goopwin, Plaintiff in Error. 


1. A Trustee’s Possession not Adverse to Beneficiary. The 
possession of a trustee will not be deemed adverse as against his 
cestui que trust, unless there has been an open disavowal of the trust 
fully and unequivocally made known to the beneficiary. The ap- 
plication by the trustee of the whole income of the trust property 
to his own use for a period of twelve years, does not, it seems, 
amount to such disavowal. 


2. Partition: trust. A suit to compel a trustee to sell real estate and 
divide the proceeds, as directed by a will, is not a suit in partition, 
but a proceeding in equity to enforce a trust. 

8. Parties to suit to Enforce a Trust: pLeapinc. By the terms 
of a will the rents of certain real estate devised to a trustee were to 
be divided between certain persons named until the property should 
be sold, when the proceeds of the sale were to be divided among 
these and several other persons. In a suit brought to compel the 
trustee to account for rents colleeted and not paid over, to secure 
the re::oval of the trustee and the appointment of a successor, and 

T to have the trust property sold and the proceeds divided ; Held, that 
all the beneficiaries under the will were proper parties, notwithstand- 
ing that some of them had no interest in part of the relief sought, 
viz: the accounting for rents collected; Held, further, that a peti- 
tion seeking such relief was not multifarious as to the latter class of 
plaintiffs. 

4. Will Construed. A testatrix directed, by her will, that her debts 

- should be paid out of the first moneys that might come to hand 

either from the rent of her house or from other sources. She then 
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devised her house to her son as trustee, directing that he should be 
the legal owner of it for fifteen years from and after her death ; that 
he should have exclusive control and management of it, receive any 
moneys that might be in the hands of her administrator upon final 
settlement of her estate, receive the rents of the house, and after 
paying taxes, insurance and other expenses, should divide the re- 
mainder annually among certain named persons, and, at the 
expiration of the fifteen years, should sell the house and divide the 
proceeds among these and certain other persons. The rents for 
three years after the death of the testatrix having been taken to 
pay her debts, it was insisted that the trustee was entitled to hold 
for three years beyond the lapse of fifteen years from the death of 
the testatrix. Held, contra, that that was not the meaning of the 
will. 


Error to Cole Circuit Court—Hox. G. W. MILuer, Judge. 
A. M. Lay and G. T. White for plaintiff in error. 
Botsford § Williams tor defendants in error. 


Norton, J.—This is a proceeding in equity to enforce 
the provisions of a trust created by the will of Margaret 
Goodwin. The testatrix died on the 25th day of January, 
1861, leaving a will, the following provisions of which have 
given rise to the present controversy: First, After my 
death I direct all my debts and funeral expenses to be paid 
out of the first moneys that may come to hand, either from 
rent of house or debts collected from sale of personal estate. 
Sixth, I hereby devise to George T. White, in trust, my 
house and lot in the City of Jefferson, in which I now live, 
on High street, numbered 470, I believe, for the following 
purposes and no others, that is to say: The said trustee is 
to be legal owner of said property for fifteen years from and 
after my death; is not to be required to give security, and 
in case of his failure to take upon himself the trust, resig- 
nation, death or removal from the county, the county court 
of Cole county is hereby empowered to appoint a successor 
with similar rights and authority that the original trustee 
may possess. The said trustee is to have exclusive control 
and management of said real estate, receive any moneys 
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that may be in the hands of my administrator after my 
estate is finally settled, also receive the rents, all to be ap- 
plied in the manner hereinafter mentioned. After first 
paying all taxes that may become due on the lot and house 
mentioned, have the same insured, pay the insurance annu- 
ally, or whenever required by the insurance office, and 
make and pay for all necessary repairs, and after all inci- 
dental expenses are paid, once in every year, pay out the 
balance remaining in his hands in manner as follows: To 
the children of John N. Goodwin, one-third of said amount; 
to Willis C. and Alice J. Boyer, the children, (or the sur- 
vivor of them,) of Rachel Boyer, one-third of said sums; 
to Jonathan H. Goodwin, one-third of said sums. If at 
any time said trustee shall suggest to the county court, and 
said court shall become satisfied that guardians should be 
appointed to receive said moueys, for any of said children, 
the court is hereby authorized to appoint a guardian, or 
guardians, for any or all of them, to the end that all moneys 
so paid shall be strictly applied to the maintenance and 
education of said children, and not to be applied to any 
other purpose or to the use of any other person or persons. 
At the expiration of said term of fifteen years, my said 
trustee is hereby empowered to sell said real estate (and 
not sooner) at either public or private sale, and divide 
equally the proceeds of said sale, after deducting expenses, 
as follows: To the children of my son, John N. Goodwin, 
then living, one-sixth; to Willis C. and Alice J. Boyer, 
the children of Rachel Boyer, one-sixth; if they, or neither 
of them be living, then to their mother; to my daughter, 
Jane Carter, or to the heirs of her body, one-sixth; to 
Jonathan H. Goodwin, one-sixth; to Peter Wonderly and 
Sarah Wonderly, one-sixth; to Oliver T. Goodwin, one- 
sixth. 

She left also a codicil, as follows: My son John has 
received the bed that I intended for him, and as it is un- 
certain whether or not it would do his children any real 
good to receive the share of rents provided in the forego- 
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ing will, I leave it to the discretion of my son, Jonathan H. 
Goodwin, and direct him to pay the proportion mentioned 
for their ‘schooling, if he consider it to be to their advant- 
age todoso. Ialso revoke the appointment of George 
T. White as trustee, and appoint the said Jonathan H. in 
his place, with the same powers and duties that the said 
first named trustee was to possess. 

The plaintiffs, who are beneficiaries and devisees, sub- 
stantially allege, in the petition, the non-compliance of 
Goodwin, the trustee named in the will, with its conditions; 
his appropriation of the entire proceeds of the rent of the 
property devised to his own use; that he was insolvent, 
and that fifteen years had elapsed since the death of tes- 
tatrix, and prayed that said trustee be compelled to account; 
that he be removed from his trust; that a new trustee be 
appointed, with directions to proceed and execute the trust 
by a sale of the lot in question as required by the will, and 
that the court distribute the proceeds. 

The answer of the defendant, after admitting the will 
and its probate, sets up, that under it he was entitled to 
the property and its proceeds for the full term of fifteen 
years; that the testatrix died leaving debts amounting to 
about $700, without leaving any personal property to pay 
them, and that said real estate was taken possession of by 
the administrator, and the rents thereof, for about three 
years, applied to the payment of said debts and expenses 
of administration, whereby he was deprived for about 
three years of any participation in the profits arising there- 
from, and denies that plaintiffs have the right to maintain 
their action, or that the court can render judgment in favor 
of part of plaintiffs for the rent by him received after the 
property was turned over to him by the administrator. 
The answer also alleges that defendant’s possession was 
adverse. Upon a trial of the cause, the court rendered a 
decree in conformity with the prayer of the petition, from 
which the defendant has prosecuted his writ of error. 

The point made by counsel, and relied upon for a re- 
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versal of the judgment, is, that the defendant held the 
|. atpusrer’spos. Property adversely. It is insisted that the 
Se ee uexere, Property in question was held adversely to 
—— all the other parties by defendant, and that, 
therefore, the question as to whether the fifteen years dur- 
ing which he was the legal owner had expired or not, could 
not be determined except by an action in ejectment, and 
until that question had been thus determined, the present 
proceeding, which they insist is in the nature of a partition 
proceeding, cannot be maintained If true, as argued, 
that defendant’s possession was adverse, and that the pres- 
ent action is a partition proceeding, the legal consequences 
flowing therefrom would be as counsel contend. But we 
have been unable to perceive anything in the evidence that 
justifies the assumption that defendant’s possession was 
adverse. It was by virtue of the will, and under it that 
defendant took control of the property, rented it out and 
received the rent from 1864 up to the time of the institu- 
tion of the suit, and there is not a particle of evidence 
tending to show that he rented the house in any other way 
than under the power conferred in the will. While defend- 
ant, in his answer, asserts that his possession was adverse, 
he still claims his right thereto under the will. His pos- 
session was that of a trustee, and there is nothing showing 
that he, at any time, repudiated the trust. Unless there 
was open disavowal of the trust, fully and unequivocally 
made known to the beneficiary, there could be no adverse 
possession as between’ trustee and cestui que trust. Hill on 
Trustees, 264 ; Oliver v. Piatt, 3 Wow. 411; Perry on Trusts, 
§ 863. 

The present proceeding is in no sense a suit in parti- 
tion, but an effort to enforce, through a court of chancery, 
° partition: the execution of trusts which defendant has 
om. failed to execute and perform. 

It is also objected that there is a misjoinder of parties 
and that the bill is multifarious. Neither of these objec- 
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3. PARTIES TO SUIT tions is well taken. This suit is instituted 
trust: pleading. by beneficiaries under a will, in pursuit of 
a fund in the hands of defendant. While a part of plaint- 
iffs, as devisees, are seeking to recover a fund in the hands 
of defendant, as trustee under the will, in which the co- 
plaintiffs have no part, still all of them have a common 
interest in the performance of the trust and the distribution 
of the trust fund, which the chancellor is asked to enforce. 
“The general doctrine of equity is that, in such a suit, all 
the distributees, as well as residuary legatees, must be 
made parties to avoid multiplicity of suits.” Dillon’s Admr. 
v. Bates, Trustee, 39 Mo, 292, 

It is also claimed, by counsel, that it was the intention 
of the testatrix that defendant should, in conjunction with 
4. wut constrven the children of John N. Goodwin and the 
children of Rachel Boyer, have the proceeds of rent for fif- 
teen years, and that, inasmuch as the rental for three years 
after the death of the testatrix, had been applied, by the 
administrator, to the payment of her debts, the decree of the 
court was erroneous in determining that, under the will, the 
property was to be sold in fifteen years after the death of 
Mrs. Goodwin. Considering the first and sixth clauses of the 
will in connection, we think it clear that it was the inten- 
tion of the testatrix that her debts should be paid out of 
the rents of the property devised, before the trustee could 
assert a claim to them. In the first clause she expressly 
provides that her debts and funeral expenses are to be paid 
out of the first money that may come to hand, either from 
rent of house or debts collected from sale of personal prop- 
erty. The evidence shows that there was no personal 
property ; hence, under the terms of the will, the rents of 
the house were first to he applied to the payment of debts, 
before defendant could derive any benetit from the devise 
under the sixth clause of the will. 

It was clearly shown, on the trial, that defendant had 
received the sum of $2,893.66 as the net rents and profits 
of the real estate, that he had paid no part thereof to the 
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beneficiaries, whose interests had been confided to him, but 
had converted and appropriated the whole of said amount 
to his own use, and that he was insolvent. Under this evi- 
dence the court was fully justitied in holding him to account 
for that portion of said sums, which, by the provisions of 
the will, belonged to others, in removing him as trustee, 
and appointing a new trustee to execute the trust. Judg- 
ment affirmed, in which all concur. 





AFFIRMED. 


CLEMENTS Vv. YEATES et al., Appellants. 


1. Non-acceptance of Draft drawn against Consignment of 
Goods: No ACTION LIES BY PAYEE AGAINST DRAWEE. It is well set- 
tled that no action liesin favor of the payee against the drawee for 
non-acceptance of a draft, and the rule is not changed by showing 
that the draft was given in payment for goods bought of the payee 
by the drawer, and consigned by the latter to the drawee, and was 
drawn against this consignment, that the drawee was notified that 
the draft had been so drawn, and that he afterwards received the 
goods and sold them for more than enough to pay the draft. 


Pleading: rractice. The plaintiff cannot sue upon one cause of 
action and recover upon another. 


be 


Appeal from St. Louis Court of Appeals. 


The petition stated that on or about July 1st, 1872, 
plaintiff sold and delivered to John W. Layne & Co., 94 
head of cattle, for which said Layne & Co. executed and 
delivered to plaintiff the following dratt : 

“ $3,599.40. “Matta Benn, July 2nd, 1872. 

“Five days after date, pay to the order of Charles 
Clements $3,598.40, for 94 head of cattle, and charge the 
same to account of 

“Joun W. Layne & Co. 

“To Messrs. YEATES, MILLER & Co., 

“St. Louis, Missouri.” 
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The petition further stated that the cattle so purchased 
were consigned and delivered by Layne & Co. to defend- 
ants, and defendants were duly notified, prior to such 
delivery, that said cattle had been so consigned and said 
draft had been so drawn against the same, and that defend- 
ants were instructed to accept and pay said draft; that 
defendants received said cattle and sold and realized upon 
the same a sum in excess of said draft. Then followed 
averments of presentment and protest for non-acceptance 
and non-payment, and that plaintiff was the legal owner 
and holder of said draft. Defendants answered. At the 
trial plaintiff gave evidence in support of his petition, at 
the close of which the cireuit court instructed the jury 
that he could not recover. Thereupon plaintiff took a 
non-suit with leave, &c. A motion to set aside the non- 
suit being overruled, an appeal was taken to the court of 
appeals, where the judgment below was reversed. From 
the judgment of the court of appeals defendants prosecuted 
this appeal. 


John R. Warfield and O. Guitar for appellants. 


The drawees are not liable. They did not accept the 
draft. Parsors on Cont., (6 Ed.) 249; Story on Cont., (5 
Ed.) 349; Cowperthwaite v. Sheffield, 3 Comst. (N. Y.) 243; 
N. Y. ¢ Va. Bank v. Gibson, 5 Duer (N. Y.) 574. Nor was 
there any agreement in writing to accept it, on the faith 
of which plaintiff took it for value. 1 Wag. Stat., 214, § 
31; Story on Bills, (4 Ed.) 276, 249; Chitty on Bills, (8 
Ed.) 311, 313; Ontario Bank v. Worthington, 12 Wend. 593 ; 
Luff v. Pope, 5 Will (N. Y.) 413, 417; Goodrich v. Gorden, 
15 Johns. 6; Lowery v. Steward, 3 Bosw. 505; Rousch v, 
Duff, 35 Mo, 312; Valle v. Cerre, 36 Mo. 590; Loonie v. 
Hogan, 9 N. Y. 485; Johnson v. Collings, 1 East 63; Bank 
v. Archer, 11 M. & W. 383. 


C. M. Napton for respondent. 
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It is immaterial what kind of action could have been 
maintained at com.mon law in this case. The code requires 
a statement of the facts, and it matters not whether the 
prayer asks judgment for damages for failure to pay the 
draft, or for money had and received, or for an unlawful 
conversion of the cattle to defendants’ use. If the petition 
states facts which entitle plaintiff to a judgment, the re- 
quirements of the case are complied with. Wag. Stat., p. 
215, § 5; Ib., p. 1013, § 3. Plaintiff has a good cause of 
action. Cowperthwaite v. Sheffield, 3 Comst. 252; De Wolf 
v. Gardner, 12 Cush. 23; Mich. State Bank v. Gardner, 15 
Gray 374; Davenport Nat. Bank v. Homeyer, 45 Mo. 145; 
Hall v. Marston, 17 Mass. 578; Coster v. Albany, 43 N. Y. 
411; Secor v. Lord, 3 Keyes (N. Y.) 525; Schuster v. Kansas 
City R. R. Co., 60 Mo. 290; Parmlee v. Catherwood, 36 Mo. 
479; Erwin v. Arthur, 61 Mo. 386; Exchange Bank v. Rice, 
107 Mass. 39. Defendants had no right to appropriate the 
money obtained for the cattle otherwise than as directed 
by Layne. Hall v. Marston, 17 Mass. 578. 


SHERwoop, C. J.—I. The law is well settled that no 
action lies in favor of the payee of a draft against the drawee 
because of the :on-acceptance of the latter. As is said in 
Kimball v. Donald, 20 Mo. 581: “ When acceptance is re- 
fused, the object the parties had in view being defeated, the 
only obligation upon the bill is against the drawer, who is 
remitted to his original rights in respect to the fund in the 
hands of his supposed debtor, and liable to pay according 
to his original undertaking.” For this reason the petition 
stated no tacts sufficient to constitute a cause of action. 

II. There can be no question that the action in the 
present instance is brought upon the draft, and upon noth- 
ing else. This being true, a recovery must be had upon 
the instrument sued on, or not at all. Repeated adjudica- 
tions of this court, if authority were really needed for so 
plain a proposition, have established that you cannot sue 
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upon one cause of action and recover upon another. Ens- 
worth v. Barton, 60 Mo. 511; Eyerman v. Mt. Sinai Ceme- 
tery Association, 61 Mo. 489; Huston v. Forsythe Scale Works, 
56 Mo. 416; Robinson v. Rice, 20 Mo. 229; Harrison v. R. 
R. Co., 37 Mo. 307; Beck v. Ferrara, 19 Mo. 30; Link v. 
Vaughn, 17 Mo. 585; Duncan v. Fisher, 18 Mo. 403. And 
we do not regard our code with all its liberal provisions as 
possessing sufficient comprehensive elasticity to enable this 
to be done. We, therefore, affirm the action of the trial 
court, and reverse that of the court of appeals. All con- 
cur. 
REVERSED. 


Tue City or Lextneton v. Curtry, Appellant. 


Criminal Law: ARRAIGNMENT AND PLEA, WHEN NECESSARY, WHEN NOT. 
The rule that in order to sustain a conviction for a criminal offense, 
the record must show that the defendant was arraigned and that a 
plea was entered, has never been extended to cases other than pro- 
ceedings by indictment. It does not apply to a prosecution for vio- 
lation of a city ordinance prohibiting the keeping of a bawdy house. 


Appeal from Lafayette Criminal Court.—Hoy. Wm. HU. H. 
Hix, Judge. 


Rathbun § Shewalter for appellant. 


Norton, J.—This is a proceeding instituted by plaintiff 
before the recorder of the city of Lexington to recover a 
fine under an ordinance of said city prohibiting the keep- 
ing of a bawdy house, with a violation of which defendant 
was charged. Upon trial defendant was convicted, and 
her fine assessed at $100. On appeal to the criminal court 
the cause was tried de novo and judgment rendered for 
plaintiff for the like sum, from which defendant prosecutes 
her appeal to this court. The only ground upon which we 
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-are asked to reverse the judgment is, that the record does 

not show that defendant was arraigned or that any plea 
was entered either before the recorder or in the criminal 
L court. While it has been held ever since the case of Thomas 
v. The State, 6 Mo. 457, that when upon arraignment de- 
fendant does not confess the indictment to be true, it is 
error to proceed with the trial without the formal entry of 
a plea of not guilty, we are not aware that the doctrine 
has ever been extended to cases other than proceedings by 
indictment. Indeed, the above decision and those which 
have followed are but declaratory of the statute which 
provided then, as it does now, “ that when any person shall 
be arraigned upon an indictment, it shall not be necessary 
to ask him how he shall be tried, and if he deny the charge 
in any form, or require a trial, or if he refuse to plead or 
unswer, and in all cases where he does not confess the indict- 
ment to be true, a plea of not guilty shall be entered,” &c. 
Wag. Stat., § 5, p. 1895. The principle announced in nu- 
merous decisions of this court that in trials on indictment 
the recerd must show an arraignment and entry of plea, 
does not apply in the case at bar, although the suit of 
plaintiff to recover a penalty for breach of its ordinance 
may be regarded as quasi criminal. Judgment aflirmed, 
in which the other judges concur. 











AFFIRMED. 


Criark v. Mitcnet ef al., Appellants. 


Confiscation of Rents by Military Authorities: constiruTionaL 
LAW, FEDERAL AND sTtaATE. The court adheres to its decision 
in this case heretofore reported in 64 Mo. 564, against the validity 
of the act of Congress of March 3rd, 1868, under which the plaint- 
iff’s rents were confiscated by the military authorities of the United 
States. 
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The court also holds that no defense can be made to the action 
based on section 4, article 11 of the Missouri Constitution of 1865. 
A State can no more deprive an owner of his property without due 
process of law by constitutional provision than by an ordinary act 
of legislation. 


Appeal from St. Louis Court of Appeals. 
Geo P. Strong for appellants. 
Wm. F. Causey and Glover § Shepley for respondent. 


Suerwoop, C. J.—This case was here before, and is 
reported in 64 Mo. 564. Upon reversal here, the demurrer 
of plaintiff was sustained as to all the defenses set up in 
the answer of defendants, and they declining to plead 
further, final judgment was rendered against them, from 
which they have appealed. We still adhere to our former 
opinion as to the insufficiency of the answer as respects the 
act of Congress which it pleads. . 

In the shape in which the case came before us on the 
occasion referred to, the sufficiency of the defense based 
upon section 4, article 11, of the constitution of 1865, could 
not be directly passed upon, but the evident drift of the 
opinion was adverse to the validity of such defense. It is 
as much out of the power of a State to deprive an owner 
of his property without due process of law through the 
medium of a constitutional convention, as it would be to 
thus deprive him by any ordinary act of legislation. Re- 
ferring to our former opinion, we, therefore, affirm the 


judgment. All concur. 
AFFIRMED. 
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valid. 


error. 





Fisuer v. Lewis e¢ al., Plaintiffs in Error. 


1. Execution Sale Pending Bankruptcy Proceedings. A sale 
& of the property of a bankrupt under execution upon a judgment 
rendered and levy made prior to the adjudication of bankruptcy, is 


2. Former Judgment: RELATION OF ASSIGNEE IN BANKRUPTCY TO 
SECURED CREDITOR. The judgment in a suit brought by an assignee 
in bankruptcy to set aside as fraudulent a deed made by the bank- 
rupt, is not binding upon a creditor of the bankrupt who had reduced 
his demand to judgment and had thus acquired a lien prior to the 
adjudication of bankruptcy, and was not made a party to the as- 

Such a creditor having an interest hostile to the 

interests of the general creditors, the assignee could not be consid- 

ered to have represented him in the prosecution of the suit. 


3. A Conveyance held Fraudulent. The conveyance in this case 
assailed for fraud was executed while the grantor was free from 
debt, but it was voluntary, and was one of several deeds of like 
character conveying all the grantor’s property to his children made 
when he was or the eve of engaging in a hazardous business enter- 
prise, and, as the court found, to secure him a retreat in the event of 
probable pecuniary disaster; Held, that as against a subsequent 
creditor it was fraudulent and void. 


signee’s suit. 


Error to Osage Circuit Court_—Hon. A. J. Sray, Judge. 
Lay & Belch for pleintitts in error. 


Mosby § Clements aud J. L. Smith for defendant in 


Henry, J.—This was a suit commenced by plaintiff 
in the Osage circuit court, to set aside a deed made by 
Edmond Lewis to his co-defendant, conveying a parcel of 
land in said county. Plaintiff obtained a judgment in a 
suit against Edmond Lewis and purchased said land under 
an execution issued on that judgment, and in his petition 
herein alleges that the conveyance by Edmond to James 
M. Lewis was made with intent to hinder, delay and de- 
fraud the creditors of said Edmond. There was a finding 
and judgment for plaintiff, and defendants have brought 
the case here on writ of error. 
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The judgment and the levy of the execution upon the 
land in controversy, were prior to the date at which Ed- 
1. execution sare MOnd Lewis was adjudged a bankrupt; but 
hurTcy Procerp. it is contended that the sale having occurred 
7 after Lewis was adjudged a bankrupt, was a 
nullity. The adjudications to the contrary are innumera- 
ble. Seibel v. Simeon, 62 Mo. 257; Wilson v. City Bank, 17 
Wall. 473; Mays v. Fritton, 20 Wall. 414; Biddle’s Appeal, 
68 Pa. St.18; In Re Irwin Davis, 1 Sawyer C. C. Rep. 260; 
Hagan v. Lucas, 10 Peters 400; Johnson v. Bishop, 1 Wool- 
worth C. C. Rep. 325; Peck v. Jenness, 7 How. 612; Pulliam 
v. Osborne, 17 How. 471; Buck rv. Colbath, 3 Wall. 341; Mol- 
lison v. Eaton, 16 Minn. 430; Hyster v. Gaff, 91 U.S. 524; 
Thompson v. Moses, 43 Ga. 385. In the case of Eyster v 
Gaff, supra, Miller, J., observes that: “ The opinion seems 
to have been quite prevalent in many quarters, at one time, 
that the moment a man is declared a bankrupt the district 
court which has so adjudged, draws to itself, by that act, 
not only all control of the bankrupt’s property and credits, 
but that no one can litigate with the assignee contested 
rights in any other court, except so far as the circuit courts 
have concurrent jurisdiction, and that other courts can 
proceed no further in suits of which they had at the time 
full cognizance; and it was prevalent practice to bring any 
person, who contested with the assignee any matter grow- 
ing out of disputed rights of property, or of contracts, 
into the bankrupt court by the service of a rule to show 
cause, and to dispose of their rights in a summary way. 
This court has steadily set its face against that view.” 

The judgment against the assignee in the suit insti- 
tuted by him in the district court of the United States for 
2 FORMER J UDG recta a Cana “ne tage 
eth ants, purpose of having the 
cured creditor. onveyance in question set aside for fraud, is 
not binding upon this plaintiff,who had acquired a lien upon, 
and, for aught that appears in this record, a title to the land 
before the suit by the assignee was instituted. The sale 
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| by the sheriff to the plaintiff divested the title of the bank- 
rupt, and the purchaser acquired a good title. 43 Ga. 383 
and cases supra. The judgment in the suit of the assignee 
h against Edmond Lewis and James M. Lewis, was rendered 
December 28rd, 1871, but when the suit was instituted 
does not appear, and we will not assume that it was before 
the plaintiff purchased the land at the execution sale. The 
execution sale occurred on the 3rd day of May, 1871. But 
whether the sale occurred before or after the commence- 
ment of the suit by the assignee, Fisher, by his judgment, 
had acquired a lien upon the land for the judgment debt, 
which was such an interest as made it necessary that he 
should be a party to any proceeding which was to affect 
his interest. It is contended that Fisher, as a creditor 
of Edmond Lewis, was represented in that suit by the 
assignee. As a general proposition it may be true that the 
assignee represents the creditors, but it cannot be main- 
tained that he represents a creditor in a proceeding to take 
that creditor’s property for the benefit of all the creditors. 
Fisher had a claim to this property hostile to that of the 
general creditors of the bankrupt, and was as necessary a 
party, if it was sought to bind his interest by the proceed- 
ing, as if the bankrupt’s assignee had instituted a suit to 
recover as belonging to the bankrupt any species of prop- 
erty Fisher might have been in possession of, claiming to 
be the owner. Not having been a party to the suit insti- 
tuted by the assignee, the judgment therein presents no 
obstacle tu the prosecution of this suit. 

On the issue of fact in @&gard to the fraudulent intent 
of Edmond Lewis in making the deed in question, the court 
oa poxvevaxce below found for the plaintiff, and we think 

LENT. there was abundant evidence to warrant its 
finding. That he was not in debt when the deed was exe- 
cuted, may be conceded, but very soon after its execution 
he became involved, and his conduct and conversations, 
detailed in evidence, justify the conclusion that his convey- 
ances to his children were made to secure him a retreat in 
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the event of a probable pecuniary disaster in a hazardous 
business in which he proposed to embark. He told a cred- 
itor of his partner, who offered him as surety on a note to 
the creditor, that he was good, and owned a farm, when 
he had conveyed that farm to his children. We do not 
overlook the fact that he testified that the farm he meant 
was a tract of land he had purchased for taxes. It was 
notorious that he had owned an improved farm to which 
he had a good title. He evidently intended the creditor 
to believe that it was this farm he had reference to. If he 
had informed the creditor that it was the land to which he 
had only a tax title, it is not likely that the former would 
have regarded the ownership of that property as giving 
much weight to his name as surety on the note. If he had 
this land in his mind, it was a fraud upon the creditor, who 
he had reason to believe supposed it was the other. And 
if he meant the home tract, he was guilty of fraud, because 
he had previously conveyed it to his children. Another 
circumstance tending strongly to show his purpose, was 
the remark he made to the constable who was levying upon 
goods to satisfy executions against Lewis and his partner, 
that “ they can take all this. I fixed my matters before I 
left home so that I will have a home if I lose this.” The 
nominal consideration for the conveyance to James M. Lewis 
was $10, and there is no evidence that even that paltry 
sum was ever paid, and if it was, it was so inadequate that 
James cannot be regarded as a purchaser for a valuable 
consideration. 

Without detailing all tle evidence in the case, we 
think it tended strongly to prove that Edmond Lewis, hav- 
ing determined to engage in a business which would prob- 
ably require him to incur debts in its prosecution, conveyed 
his property to his children for the purpose of protecting 
it against the demands of any persons to whom he might 
become indebted in the course of that business. Besides, 
these debts were incurred so soon after the conveyances to 
his children, and under such circumstances, as even war- 
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ranted the court in finding that he had then determined to 
) incur debts and take all the chances of making, with a 


feeling of assurance, that if unfortunate in his speculations 
he would still have that property to fall back upon. The 
judgment is affirmed. All concur. 


AFFIRMED. 


Provo.t v. ‘THe Curcago, Rock Ishanp & Pactric Rarnroap 





Company, Appellant. 


Eminent Domain: suRRENDER OF LAND BY OWNER WITHOUT PRE- 
PAYMENT OF DAMAGES. The court affirms the rule laid down in this 
case when it was here before (57 Mo. 256), as to acquiescence of the 
land owner in the construction of a railroad over his land pending 
proceedings for condemnation. 





EXECUTION TO KNFORCE PAYMENT OF DAMAGES. Section 31, 
page 527, Wagner’s Statutes, requiring motion and notice before an 
execution can be issued against a railroad company to compel pay- 
ment of damages assessed for the taking of land for right of way, 
does not apply to the Chicago & Southwestern Railroad Company. 
Under the charter of that company a general judgment may be 
rendered against the company, for the enforcement of which execu- 
tion may issue, of course, as in other cases, (Acts 1860, p. 441, 24; 
Acts 1853, p. 357, 22 8, 9.) 

——: JUDGMENT ON A SECOND ASSESSMENT OF DAMAGES. Where a 
second assessment of damages is made in a proceeding to condemn 
land for railway purposes, the court must render judgment for the 
full amount found by the commissioners. If money has been paid 
into court upon a former assessment, which has since been set aside 
at the instance of the land owner, it cannot be treated as a payment 
or allowed as acredit on the judgment. 





: EQUITABLE LIEN FOR PRICE OF LAND TAKEN AND NOT PAID FOR. 
The owner of land condemned for railway purposes and not paid 
for, retains a lien for the price, even after the road has gone into 
operation, and a court of equity will enforce the lien against tie 
company taking the land and all others occupying it as lessees or 
otherwise. 

: INJUNCTION TO COMPEL PAYMENT OF DAMAGES. When a rail- 
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road company, for whose use land has been condemned and taken, 
has become insolvent, and the owner has appealed in vain toall the 
statutory remedies for collection of his damages, a court of equity 
will afford relief by ordering payment, and, in default of payment, 
will restrain the original company or any company holding under 
it from operating the road on his land. The time within which 
payment should be made in order to avoid the consequences of de- 
fault, should be prescribed in the final decree. It is not sufficient 
that it be prescribed in an interlocutory decree. 


Appeal from Clinton Circuit Court—Hon. Grorer W. Dunn, 
Judge. 


Shanklin, Low & Me Dougal for appellant. 


1. The petition does not state facts sufficient to en- 
title the plaintiff to equitable relief. If the facts stated in 
the petition are true, the entry of the railroad company 
upon plaintiff’s land was a naked trespass, and ejectment 
would be the proper remedy. Walther v. Warner, 25 Mo. 
277; Evans v. M., 1. & N. R. R. Co., 64 Mo. 453; Walker 
v. CR. Dg. P. R. R. Co.,57 Mo. 275. Again, there is no 
allegation that the corporation was not solvent on the 8th 
day of March, 1873, the day when this suit was instituted ; 
nor does the petition show that executions issued on said 
judgment had been returned nulla bona, before that date. 
As a matter of fact none had then been so returned. The 
petition, therefore, does not bring the case within the decis- 
ion in Keans v. M., I..§ N. R. R. Co. 

2. The court erred in admitting in evidence the exe- 
cution issued on the 12th day of February, 1873, and 
returned on the 29th day of April, 1873, after the suit was 
brought. Hvans v. M., I. & N. R. BR. Co., 64 Mo. 463; 
Nicholas v. Salem, 14 Gray 490; High Inj., § 394; New 
Albany v. Connelly, 7 Ind. 32; Parham ve. Justices, &e., 9 Ga. 
341; Keene v. Bristol, 26 Pa. St. 46. This execution was not 
issued by order of the court. The right to issue it at all 
was purely statutory, and the mode prescribed by the stat- 
ute must be followed. Not having been ordered by the 
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court, this execution was a nullity so far as the defendant 
was concerned. Wag. Stat., § 3, 327. 

3. Even though the execution was properly issued, 
the plaintiff should have waited until the return day before 
appealing to equity for concurrent aid. It is true that 
this suit was instituted in ejectment, but the plaintiff can- 
not obtain relief now that he would not have been entitled 
to then. 

4. The second execution was issued long after this 
suit was brought, and surely cannot affect the rights of the 
parties so far as this suit is concerned. It is also open to 
all the objections urged against the first. 

5. The judgment is erroneous. It requires the de- 
fendant to pay the plaintiff $175, when a part of the 
amount had already been paid. 


S. H. Corn for respondent. 


1. Plaintiff has a remedy in equity, (57 Mo. 256,) and 
as equity jurisdiction is founded on the statement of facts 
and not upon the specific relief sought, it follows that when 
the jurisdiction attaches the court will grant such relief as 
the plaintiff shows himself entitled to, irrespective of the 
prayer of the petition. Keeting v. Spradling, 13 Mo. 321; 
Corby v. Bean, 44 Mo. 379. (a) It has power in a proper 
case to pass the title to real estate and to decree that pos- 
session be delivered up, and it may enforce such decree by 
proper process. Wag. Stat., $$ 27, 28,1056; Henderson v. 
Dickey, 50 Mo. 165; Ames v. Gilmore, 59 Mo. 587; Bibb v. 
Means, 61 Mo. 284. (b) It will enforce the payment of 
' land-damages against a railway company that enters into 
possession without having paid the same, by an order for 
such payment within a time named, and, in default of pay- 
ment, restrain the company from the use of the land until 
the damages are paid. Redtield on Railways, 238, § 3; Id- 
239, § 6; Walther v. Warner, 25 Mo. 277; Evans v. Mo., 
Iowa & Neb. Ry. Co., 64 Mo. 453; Shute v. Chicago & Mil. R. 
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R. Co., 26 Tl. 436. (c) And if it will restrain the use, why 
not restore the property? The facts that justify the one 
will sustain the other. Plaintiff was denied his remedy by 
ejectment on the ground that he had waived his right to 
pre-payment of damages. 57 Mo. 256. Having so waived 
his right to pre-payment, he asked the court to limit de- 
fendant’s right to occupy without making subsequent pay- 
ment. He had exhausted his remedy at law. The Chicago 
& Southwestern Company had transferred its possession to 
the Chicago & Rock Island Company before judgment for 
damages was rendered; when rendered, it was worthless ; 
defendant was insolvent; executions were unavailing; 
ejectment against the defendant in possession was equally 
so; the taking of plaintiff’s property for public use without 
compensation, was accomplished. An injunction to re- 
strain the further use might well issue upon these facts, 
but when being compelled by this court to admit waiver of 
the right to pre-payment, the court below put a reasonable 
limit upon the right to make subsequent payment, and de- 
fendant persisted in their refusal to make compensation 
beyond the time fixed by the court, a restoration of the 
property was the only adequate remedy. And this is clearly 
within the power of the court. When the law fails equity 
will furnish remedy. Compensation or restoration is the 
central idea of the remedy furnished by the general statute 
to which defendants appeal. 1 Wag. Stat., $3, p. 328. 

2. Plaintiff was not bound to give the Chicago & 
Southwestern Company notice of his intention to apply to 
court by motion for the enforcement of the payment of his 
damages by execution. The proceedings for condemnation - 
were had under its charter. See §§ 8, 9, Acts of 1853, p. 
357; Acts 1860, § 4, p.441. This statute authorizes a gen- 
eral judgment for the damages assessed against the com- 
pany. The power to enforce the same by execution is not 
restricted, and plaintiff was entitled to a general execution 
on this judgment. Wag. Stat., § 1, p. 601. 
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Norton, J.—On the 23rd day of February, 1871, the 
Chicago & Sonthwestern Railway Company instituted pro- 
ceedings to condemn the right of way over a lot in Cam- 
eron, belonging to plaintiff, Provolt. Commissioners were 
duly appointed to assess the damages which plaintiff would 
sustain by reason of such appropriation of his land, and on 
the 4th day of March, 1871, the commissioners made a 
report allowing damages in the sum of $75. On the 8th 
day of the same month plaintiff filed exceptions to this 
report. The railroad company entered upon the land on 
the 15th day of March, and commenced the construction 
of its railroad thereon. On the 15th day of April, 1871, 
the company deposited with the clerk of the proper court, 
for plaintiff’s use, the sum of $75, so awarded by said com- 
missioners. The plaintiff lived near the premises, and 
when the work was commenced, notified the workmen that 
the land-damages had not been paid, and forbade them 
going on with the work until he was paid. The work was 
continued, however, and he made no further objection. 
Afterwards such proceedings were had that the report of 
the commissioners was set aside, and other commissioners 
appointed, who, on the 22nd day of February, 1872, made 
a report assessing plaintift’s damages at $175. This report 
was confirmed on the 15th day of August, 1872. In Oc- 
tober, 1871, the possession of the road was delivered to the 
Chicago, Rock Island & Pacific Railroad Company, and it 
has continued to operate it ever since. 

On the 12th day of February, 1873, plaintiff caused 
an execution to be issued on the judgment awarding him 
land-damages, which execution was, on the 29th day of 
April following, returned not satisfied. Execution was 
again issued on said judgment on the 18th day of March, 
1875, which was also returned nulla bona. Neither of 
these executions was issued by order of court, nor was 
any notice given of plaintiff’s application to have them 
issued. One of them was issued a few days before this suit 
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was commenced, but was not returnable, and was not re- 
turned until more than a month after the suit was brought. 
The other execution was not issued until after the judg- 
ment in this case had been reversed by the Supreme Court. 
This suit was commenced on the 8th day of March, 1873, 
by filing a petition in ejectment against the Rock Island 
Company. On trial the plaintiff had judgment, which 
was reversed by this court on appeal. Provolt v. C., R. I. 
_§ P.R. R. Co., 57 Mo. 256. On the 15th day of December, 
1875, plaintiff filed an amended petition, making the 
Chicago & Southwestern Railway Company a party defend. 
ant, and changing the form of the action froin ejectment 
to an equitable action to enforce the payment of his judg- 
ment. On trial the plaintiff offered the executions above 
referred to,in evidence. The defendants objected that they 
were incompetent, irrelevant and immaterial, and that 
they were not issued by order of the court, or on motion, 
after notice to the railroad company. The court overruled 
the objections, and the defendants duly excepted. The 
court found for the plaintiff, and entered a decree requir- 
ing defendants to pay to the clerk of the court, for 
use of plaintiff, the sum of $175 on or before the first day 
of the next term of the court, and in default thereof, re- 
quiring defendants to deliver possession of the premises to 
plaintiff and divesting them of all their right or claim 
thereto. At the next term of the court, the interlocutory 
decree was made final, and judgment rendered for plaintiff 
for possession of the land in question, from which judgment 
defendants have appealed to this court. 

It is insisted by defendants that the petition does not 
state facts sufficient to entitle plaintiff to equitable relici, 
L. RMINEKT Do- and if the facts therein stated are true, eject- 
of land by owner ment is the remedy. We pass this objection 
meut of damages. with the remark that when this case was 
once before in this court, as reported in 57 Mo, 256, a judg- 
ment in ejectment in plaintiff’s favor was reversed at de- 
fendant’s instance on the ground that ejectment was not 
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the remedy, but that redress must be sought on the equity 
side of the court, and the judgment was reversed and the 
cause remanded to enable plaintiff to so frame his petition 
‘ that he might obtain relief through that channel. Now, 
that this has been done, to say the least of it, the claim 
made by defendant, that plaintiff's remedy is at law and 
not in equity, manifests a degree of inconsistency which 

does not commend itself to our favorable consideration. 
It is further objected that the court erred in receiving 
in evidence the two executions issued against the Chicago 
2, —— execution & Southwestern Railway Company. The 
ment of damages. sole ground of this objection, as made in the 
court below, was that they were not issued by order 
of the court or on motion, after notice given to the rail- 
road company. If the proceedings had been instituted 
' under the general law providing for the condemnation of 
land for railroad purposes, then section 3, Wag. Stat., p. 
327, requiring motion and notice before the issuance of 
‘ execution, the objection of defendants ought to have been 
sustained. The proceedings in this case, however, were 
expressly authorized by sections 8 and 9, Acts 1853, p. 357, 
and section 4, Acts 1860, p. 441, being part of defendant’s 
charter. Provision is made by these sections for authoriz- 
ing the circuit court to render judgment for the damages 
assessed without notice or motion as required in section 3, 

supra. 

It is also objected that the court erred in not regard- 
ing the $75 deposited by defendant with the clerk of the 
. ——: juag- Cireuit court on the report of the first set of 
; “ment on ‘second commissioners, as a payment made by de- 
— fendant, which plaintiff was bound to accept. 
Plaintiff was under no obligation to accept the amount 
thus deposited, but availed himself of aright given him by 
} law to refuse to accept it, and file his exceptions to the as- 
sessmentand report. He could not accept the money thus 
deposited, thus recognizing the correctness of the report, 
and at the same time file exceptions and ask the court to 
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nullify the report awarding it to him. He chose to do the 
latter. lis exceptions were sustained and the report set 
aside, after which he could assert no right to the $75 de- 
posited by defendant in virtue of it. As to plaintiff at 
least, the report of the first commissioners, when set aside, 
became a nullity, and his measure of compensation for the 
land taken by defendants was dependent upon the action 
of the second set of commissioners. In their report they 
awarded him damages in the sum of $175, which he was 
entitled to receive, and the company was bound to pay if 
it persisted in appropriating to its use plaintiff’s land. 
While defendants have had the occupancy and use of 
plaintiff’s land since 1871, it is clear from the evidence that 
they have not paid the price which they were required by 
law and the judgment of the court on the report of the 
commissioners filed February 22nd, 1872, to pay as a com- 
pensation therefor. 

We think it also clear that the insolvency of the Chi- 
cago & Southwestern Railroad Company was sufliciently 
‘ - equita. @Stablished by the evidence, and that plaintiff 
bie lien for price had exhausted all the statutory remedies 
not paid for. —_ provided for the enforcement of his demand 
against said defendant, without avail. Without having 
done this the plaintiff might well have asked the injunc- 
tion on the principle enunciated in section 1,231, 2 Story 
Eq., where it is said “ that it has recently been decided in 
England that the owner of land taken by a railway for the 
purpose of its construction, still retains a lien upon the 
land for the price, even after the railway has gone into ope- 
ration, and that a court of equity will enforce such lien 
against the company taking the land and all others in the 
exercise of their functions as lessees or otherwise. The 
learned judge, Lord Romilly, said: ‘It is true that the 
rights of the public should be considered in these cases, 
but the company cannot take property without paying for 
it, and then say it1s for the interest of the public that the 
property should be used by them, and so deprive the vendor 
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of his lien. The public can have no rights springing from 
injustice to others.’ ” 

The plaintiff having fruitlessly appealed to the statu- 
tory methods of relief has brought his case within the 
:injune- Principle of the case of Evans v. Mo., Iowa 
thom entofdum. & Nebraska R. R. Co., 64 Mo. 453, where, 
— after an exhaustive examination of the sub- 
ject, it was held that when a land-owner, whose land had 
been condemned for the use of a railway, had exhausted 
his statutory remedies, the company condemning the land 
being insolvent, he was entitled in a proper proceeding to 
payment of the amount awarded him as damages or com- 
pensation, or in default thereof to an order restraining the 
company from operating the road on his land. For the 
reason that no time was prescribed in the final decree within 
which defendants might pay the price of the land before 
the consequences of default should fall upon them, they 
have not had the full benefit of the rule laid down in the 
case of Hvans, supra. It is true that in the interlocutory 
decree rendered by the circuit court, defendants were re- 
quired to pay the damages assessed to plaintiff on or before 
the first day of the next term of the court, but from this 
decree, it not being final, defendants could not appeal, and 
the effect of complying with it would have deprived them 
of appealing from the judgment ofthe court requiring them 
to do the very thing they were contesting, and upon which 
they had a right to the opinion of this court. 

We think, for this reason, the decree rendered &hould 
be modified so as to make it conform to the principle an- 
nounced in the Evans case, and without remanding the 
cause will order such decree as ought to have been rendered 
in the court below. We, therefore, order and direct that 
a decree be entered to the effect that defendants pay to the 
clerk of this court, for the use of plaintiff, the sum of $175, 
with six per cent. interest thereon from the 22nd day of 
February 1872, amounting, principal sum and interest, to 
the sum of $251, and all costs, on or before the 1st day of 
41—69 
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August, 1879, and in case default is made in said payment, 
defendants shall be enjoined and restrained from operating 
their road over the land of plaintiff described in his peti- 
tion, and the clerk shall, in case of such default, issue a 
writ restoring the possession of said land to plaintiff: that 
upon payment of said sum and costs, plaintiff shall enter 
satisfaction of said judgment, and the right and title of 
plaintiff to said land shall vest in defendants. All concur. 


JUDGMENT, AS MopIFIED, FOR RESPONDENT. 


McBetu v. Trasve et al., Appellants. 


1. Public Highway, Dedication of. A father cannot makea valid 
dedication of land belonging to his wife and children to public use 
as a highway. 

, by one of several Tenants in Common. A dedication 

by one tenant in common of a part of the common property to 

public use, will not bind his co-tenants, so as to prevent them from 
inclosing and using the part so dedicated. 





bo 





NO ESTOPPEL AS AGAINST MARRIED WOMEN AND INFANTS, 
Married women and infants will not be concluded from denying that 
a road laid out across their land is a public highway by reason of 
having traveled constantly over it and having admitted it to be 
public. : 





: VOID ACCEPTANCE BY CouNTY CouRT. Anorder of the county 
court declaring a road to be a public highway, made at the instance 
of one who has no interest in the land over which it runs, and 
without taking the steps pointed out by the statute for acquiring 
land for road purposes, is a nullity as against the owner. 


Appeal from Monroe Circuit Court.—Hon. Joun T. Repp, 
Judge. 


Thomas H. Bacon for appellants. 


1. Adjoining owners, appellants had created the ave- 
nue over their adjoining lands under the belief that the 
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avenue was likewise created over the land involved, and 
this was the moving consideration ; they, with the public, 
had so enjoyed the avenue for seven years; the parties 
vending the land had, during said period, concurred and 
participated in said establishment and use of said avenue, 
knowingly and profitably availing themselves both of the 
property and the deception of said adjoining proprietors, 
and said vendors had never obstructed or disputed said 
avenue, and the obstruction, if made by them, would have 
been a fraud on said adjoining proprietors, and, therefore, 
said vendors being of years of discretion at the time of the 
creation of the avenue, although minors or covert, would 
have been precluded from recovery against such adjoining 
owners for removing such obstructions, (Shenley v. Common- 
wealth, 36 Pa. St. 29,) by at least a defensive estoppel. Allen 
v. Sales, 56 Mo. 28. 

2. One co-tenant’s deed for fractional area of the 
common land is good under either the statute of convey- 
ances, (Wag. Stat., § 1, p. 272,) or of partition, (Ib., § 7, p. 
966; Story Eq. Jur., (8 Ed.) § 656; Freeman on Co-ten. 
and Part., p. 519, § 508, note 4; § 507, p. 527; § 434, p. 
256; $$ 201, 204; Barnhart v. Campbell, 50 Mo. 599,) and 
so under the statute of uses, (Wag. Stat., p. 1351, § 2,) and 
as the greater includes the less, a co-tenant’s deed of way 
over such fractional area must be valid. The deed of every 
co-tenant was never, at common law, required to effectuate 
a co-tenant’s deed of a meted and bounded part of the 
common land. The simple permission of the other co- 
tenants made valid such several deed of the vendor co-ten- 
ant as to his estate, (Barnhart v. Campbell, 50 Mo. 597,) and 
this doctrine is applied to the creation of easements of 
way. 3 Kent Comm., (11 Ed.) p. 554, side p.436. As this 
consent constituted neither a conveyance nor a contract, 
neither did minority, coverture or the statute of frauds 
disable such co-tenants from consenting. The deed which 
fails as a dedication may create a right of way, (Washb. 
Easements, (3 Ed.) p. 181, side 129, foot 175, § 7; p. 194, 
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side 138, foot 186, $$ 17, 18,) and the life tenant’s incum- 
brance, binds at least his life estate. Ib., p. 166, side 
116, § 72; Wag. Stat., supra. Majority should be pre- 
sumed until disproved, (Jeffrie v. Robidoux, 3 Mo. 34,) and 
the date of respondent’s title deed shows the co-tenants of 
age six months before the way was obstructed. 

3. The avenue had been accepted as a public road by 
Marion county, and as such it had been worked and con- 
tinuously enjoyed for over five years, and the road overseer 
was, therefore, bound to clear the obstruction, (Acts 1874, 
p- 141, § 34,) and if the avenue proved an illusion those 
acting under his authority were not liable in damages. 
Butler v. Barr, 18 Mo. 357; Patten v. Weightman, 51 Mo. 
432. 

4. The avenue was prima facie a public highway, 
(Wood on Nuisances, 233, § 240,) and, therefore, disputable 
only by resort to courts of justice. Redress by private 
entry is obsolete in Missouri. Bartlett v. Draper, 23 Mo. 
407; Miller v. Northup, 49 Mo. 397. 


W. H. Hatch and James Carr for respondents. 


1. Samuel Singleton’s dedication could not atfect the 
rights of his wife and children. He did not own the fee. 
Angell on Highways, § 132; City of Hannibal v. Draper, 36 
Mo. 332. Mrs. Singleton’s interest could only be divested 
by a deed executed by herself jointly with him. Wag. 
Stat., 275, $$ 13, 14; Ib., 273. § 2; Clark v. National Bunk, 
47 Mo. 17. 

2. Mrs. Singleton is not estopped by the recital recog- 
nizing the existence of Bowling Avenue contained in the 
deed to lot 17, for several reasons, viz: First, The recital 
deed does not embrace the lot in controversy, (lot No. 16.) 
Second, The recitals in a deed estop only parties and privies, 
and the appellants are neither. Third, The recitals in a 
deed by which a married woman purports to convey her 


title to land, do not estop her, nor those claiming under 
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her, from asserting the truth against the recitals. Hemp- 
stead v. Easton, 33 Mo. 142; Cottle v. Sydnor, 10 Mo. 764. 
Several of the children were minors. They certainly could 
not be estopped by traveling over the road and seeing 
others travel over it. 

3. There may be a dedication of land for a public 
highway by user alone, but the intention to dedicate must 
be clear and unequivocal. Mrs. Singleton and two of her 
children were femmes covert, and could not manifest an in- 
tention or give consent to a dedication of their inheritance 
in any other manner than as prescribed by the statute; nor 
could the minors for the same reason. Stacey v. Miller, 14 
Mo. 478; Becker v. St. Charles, 37 Mo. 13; Mo. Institute v. 
How, 27 Mo. 211; Brinck v. Collier, 56 Mo. 160. 

4. There being no consent and no condemnation, there 
was no highway. Cooper Co. v. Geyer, 19 Mo. 257; Wilson 
v. Berkstresser, 45 Mo. 283; Golahar v. Gates, 20 Mo. 236. 
The road overseer was not protected by the order of the 
county court declaring Bowling Avenue a public highway. 
It was a nullity for the reason that the county court never 
acquired jurisdiction over the person and subject matter. 
Carpenter v. Grisham, 59 Mo. 247; Parker v. Shackelford, 61 
Mo. 68; Dunbar v. Weightman, 51 Mo. £32; Dickey v. Ten- 
nison, 27 Mo. 372. 


Napton, J.—The plaintiffs in this case became owners 
of the lot described in the petition, which was lot 16 in the 
sub-division of the Darr estate, by purchase, in 1873, from 
Samuel Singleton and his wife and their five children. 
There is no dispute as to the regularity of their title. But, 
in answer to their action for trespass by defendants in 
breaking down their fences, a previous dedication of the 
land or lot to the public was claimed, and consequently 
that the road overseer, and those of the defendants who 
acted in conjunction with him, were justified in removing 
the obstructions on this public highway. Whether such 
dedication was effected by the acts of those from whom 
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plaintiffs purchased, is the controlling question in the case, 
and, to determine this, it will be necessary to recite the 
history of the title and the acts and deeds which are claimed 
to have dedicated this land to the public as a highway. 
Mary B. Darr was the fee simple owner of lot 16 in 
1858. By her will in 1858, she devised it to her son, Virgil 
C. Darr, and in the event of his death, without issue, to 
her sister, Sarah A. Singleton and her children. Virgil C. 
Darr died in 1865, without issue. In 1867, Samuel Single- 
ton, the husband of Sarah A., along with fourteen others, 
owning lands between the Ralls county road and the city 
of Hannibal, executed the following deed: “This article 
of agreement, made and entered, by and between Thomas 
Bowling, Aedna Owen, widow of Adison Owen, deceased, 
L. C. Owen, William H. Owen, Caroline Owen, Edward 
Owen, Juliet Carstarphen, formerly Juliet Owen, John 
Carstarphen, her husband, Elizabeth Gordon, formerly 
Elizabeth Owen, A. G. Gordon, her husband, Samuel Sin- 
gleton, Chapel Carstarphen, Charles Blume, Thomas Kaup, 
all of the State of Missouri, and Thomas Carr, of the State 
of Illinois, witnesseth, as follows: That for and in consid- 
eration of our mutual benefit and advantage, and the con- 
venient use of our lands lying and bordering on the south 
line of the Hannibal & St. Joseph Railroad, in Marion 
county and Ralls county, between the points hereinafter 
designated ; and for the further consideration of the inter- 
change and payment to each other, by the rest, of the sum 
of $5.00, the receipt of which we hereby acknowledge, we 
each agree and covenant with the others, and each of the 
others, that from and after signing and acknowledging, and 
delivery of this contract, we, and each of us, will and do 
hereby convey and dedicate for the use of each other, our 
heirs and assigns forever, the right of way over our lands 
lying in Marion and Ralls counties, in the State of Missouri, 
between the points hereinafter designated, and bordering 
immediately on the south line of said railroad for thirty 
feet wide, beginning and ending as follows, to-wit: Be- 
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ginning in Marion county, State aforesaid, on the lands 
lately sub-divided and sold for partition under a decree of 
court by Henry S. Lipscomb, commissioner for division 
among the heirs of Peter Lindell, deceased, according to 
the map of sub-division of said last named lands, at the 
west boundary line of Baker street, at a point thirty feet 
south of said railroad bed lands, thence run westwardly by 
south on a line parallel with said railroad bed lands over 
lots 69, 68, 67, 62, 70, 73, 72 and 74, according to the map 
of sub-division of said Lindell lands filed of record in 
Marion county, aforesaid, thence along the south line of 
said railroad, westwardly by south over the lands of the 
widow and heirs of Adison Owen, deceased, the lands of 
Chapel Carstarphen, Samuel Singleton, Thomas Kaup and 
Thomas Carr, aforesaid, to the east boundary line of Brit- 
tingham’s lands, where the county road crosses said railroad 
at right angles in Ralls county, Missouri, we, each for our- 
selves, agreeing and covenanting with the others for 
ourselves, our heirs, administrators, assigns and executors, 
and covenanting also with the heirs and assigns of each of 
us respectively, that the said conveyance and dedication of 
said thirty feet of land between the points aforesaid, lying 
south of said railroad, and adjoining said railroad compa- 
ny’s bed lands, shall be forever free as a street thirty feet 
wide for the use of the owners and occupants of the lands 
bordering thereon now and hereafter; for our use and to 
the use of our heirs and assigns respectively, as a private 
way or street to be designated, known and named Bowl- 
ingavenue. This conveyance and dedication of said street 
way is intended to be and remain perpetual, and is irrevo- 
cable, uuless by the mutual and joint consent of each and 
every owner of the lands over which said street shall run, 
and such consent shall be signified in writing, duly ac- 
knowledged and spread upon the records of Marion and 
Ralls counties by such owner or owners. Nor shall it be 
in the power of any owner or occupant of any portion of 
the land over which said thirty foot street shall run, now 
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or hereafter, ever to obstruct the right of way over the 
same, or any part thereof, to any one choosing to pass over 
or use said street. Nor shall any one of us, our heirs or 
assigns, have a right in law or equity to reclaim any por- 
tion of said street so conveyed or dedicated, unless by the 
joint consent of the owners of every part of said land 
throughout the length and breadth of said Bowling ave- 
nue, and said consent shall be expressed in writing, ac- 
knowledged and recorded as aforesaid.” This instrument 
was duly executed and acknowledged by the parties named *» 
in the body of it. 

On Monday, the 22nd day of February, 1869, the fol- 1 
lowing proceedings were had in the county court of Ma- 
rion county: ‘“ This day was presented to the court the 
petition of Thomas Bowling, praying the court to accept 
the road that is now of record in the circuit clerk’s office 
at Palmyra, which road is known as Bowling avenue, as a 
public road, which petition being examined by the court 
the same is referred to the road commissioner, who is in- 

* structed to view and lay out the same, and report his pro- 
ceedings therein to this court, at the April court.” And 
afterwards, to-wit: On Thursday, the 6th day of May, 
1869, the following proceedings were had, to-wit: “ This 
day was presented to the court the petition of Thomas 
Bowling, praying the court to accept the road that is now 
of record in the circuit clerk’s oftice at Palmyra, which 
road is known as Bowling avenue, as a public road, which 
petition being examined by the court, the same is referred 
to the road commissioner, who is instructed to view and 
lay out the same, and report his proceedings therein to this 
court at the April court.” Which petition is in the words 
and figures as follows, to-wit: The undersigned would 

. respectfully submit to the honorable county court of Ma- 
rion county, to accept the road that is now of record in 
the circuit clerk’s office at Palmyra, Marion county, Mis- 
souri, which road is known as Bowling avenue, and 
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pray the court to accept the same as a public highway. 
Tuomas Bow ine. 

February 22nd, 1869. 

And afterwards, to-wit: On Tuesday, the 8th day of 
June, 1869, the following proceedings were had, to-wit: 
“This day was presented to the court the report of the 
county road commissioner, on a petition referred to him 
by this court, the 22nd day of February, 1869, signed 
Thomas Bowling, praying the court to accept the road that 
is now of record in the circuit clerk’s office at Palmyra, 
which road is known as Bowling avenue, stating that ‘he 
had examined the aforesaid road, and would recommend 
that the petition be granted,’ therefore, it is ordered by the 
court, that the report of the road commissioner be accepted 
and said Bowling avenue be, and the same is hereby de- 
clared a public road and highway.” 

The defendants also offered in evidence a deed from 
Samuel Singleton and his wife, Sarah A., to W. P. and 
Oney Carstarphen, dated February 25th, 1871, to lot 17 of 
Darr’s sub-division, in which were the usual covenants of 
seizin and good right to convey, and that the premises were 
free from incumbrances. The description of the lot con- 
veyed is followed by the words “ except the parts of said 
lot set apart for Bowling avenue and the Hannibal & Cen- 
tral Missouri Railroad.” This deed was rejected by the 
court as irrelevant to the issue, and exceptions were taken 
to the ruling. There was also evidence to show that the 
Singletons, father, mother and children, had frequently 
traveled over this avenue, and recognized it as a public 
highway, and some of them had declared it to be such. 
Upon the close of the testimony the court gave the follow- 
ing instructions : 

1. If the jury believe from all the evidence in the 
cause that William Darr, in his life-time, entered into pos- 
session of the land in controversy, claiming title by pur- 
chase from the United States Government, and continued 
in the actual possession thereof up to the time of his death, 
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and that, thereafter, Mary D. Darr continued in actual 
possession under purchase at the partition sale of the estate 
of said William Darr, claiming under the sheriff’s deed 
read in evidence, and remained in possession thereof up to 
the time of her death, and that, thereafter, Sarah Single- 
ton and her children, Sam’! F. Singleton, Wm. E. Singleton, 
John B. Singleton, Sarah H. Gaines and Susan M. Gaines, 
continued in actual possession thereof under the will of 
said Mary D. Darr, read in evidence, until the time of sale 
by said Sarah Singleton and her said children to Frederick 
Pate & Co., and that said Frederick Pate & Co. entered 
into possession thereof under an agreement to purchase 
from said Sarah Singleton and her said children, and con- 
tinued in such possession until the sale to McBeth and 
Meyers, the plaintiffs, and that said plaintiffs entered into 
possession under purchase of the rights of said Fred- 
erick Pate & Co., and the deed from Sarah Singleton and 
her said children, read in evidence, and so continued up 
to the time of the trespass complained of, the jury will 
find that plaintiffs were the owners of the land in contro- 
versy at the time of the trespass complained of, and their 
verdict should be for plaintiffs. 

2. If the jury find a verdict for plaintiffs, they should 
assess the actual damages sustained by plaintiffs, by reason 
of taking down and removing of the fence and gates ; and if 
the jury further find from the evidence that the act of the 
defendants in taking down and removing plaintiffs’ fence 
and gates was malicious, they may assess in favor of plaint- 
iffs and against defendants, by way of exemplary damages, 
in addition to the actual damages, such sum as the jury 
may believe, under all the circumstances, to be a just and 
reasonable punishment for the malicious act. 

3. In assessing the actual damages sustained by 
plaintiffs, the jury should allow such sum as would reason- 
ably be sufficient to pay for materials and labor required 
to rebuild plaintiffs’ fence and gates, and place them in as 
good condition as they were before they were torn down ; 
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and in addition thereto, they should allow a reasonable 
compensation for the injury to the use of plaintiffs’ goods 
arising out of the defendants’ acts for such time as would 
reasonably be required to rebuild such fence and repair said 
gates and rebuild them. 

4. Although the jury may find that one or more de- 
fendants did not engage in tearing down or removing 
plaintiffs’ fences or gates, yet if the jury find that such 
defendant, or defendants, were present and did aid, abet or 
encourage the parties engaged in the act, such defendant, 
or defendants, are liable in this action to the same extent as 
the parties actually engaged in the act. 

5. Although the jury may believe from the evidence 
that after the fence on the land in the petition mentioned, 
was moved in so as to leave a strip of thirty feet between 
said fence and the line of the right of way of the railway 
company, the said strip was with the knowledge of Mrs. 
Singleton and her children used by all persons desiring to 
pass over the same in going to and from Hannibal, and 
although the jury may further find that Mrs. Singleton and 
her children, themselves, passed over said strip in going to 
and from Hannibal, such use of said strip does not operate, 
in law, as a dedication of said strip to the public use as a 
public highway. 

6. If the jury find from the evidence that, from 1869 
up to the time plaintiffs erected their fences and gates in 
1874, the portion of the land described in the petition from 
which defendants removed the fences and gates, had been 
traveled daily by the public going to and from Hannibal, 
and the said Bowling avenue was respected and considered, 
in the neighborhood, as a public road; and if the jury 
further find that, after the erection of said fences and gates 
plaintiffs were notitied to remove the same; and if the jury 
further find that defendants, in the discharge of what they 
believed to be a legal right, did take up and remove so 
much, only, of the plaintiffs’ fences and gates as stood 
within the limits of what they believed to be a public high- 
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way, the plaintiffs are not entitled to recover any sum in 
excess of the actual damages arising from the defendants’ 
act in taking up and removing said fences and gates. 

7. If the jury find from the evidence that defendants 
believed, in good faith, that plaintiffs’ fences and gates 
taken down and removed by them, were standing in a pub- 
lic highway; and if the jury further find that defendants 
removed said fences and gates, in the exercise of what they 
believed to be a legal right to remove obstructions from 
the public highway, such act of defendants was not a mali- 
cious trespass, and the jury should not allow any sum by 
way of exemplary damages. 

8. The act of the county court in declaring Bowling 
avenue a public road, as shown by the records in evidence, 
did not operate to vest in the public the right to use any 
part of the land, in the petition mentioned, as a public 
highway. 

9. The deed read in evidence by defendants, executed 
by Samuel Singleton, Thomas Bowling, and others, did not 
operate as a dedication of any part of the land, in the peti- 
tion mentioned. to the public use as a public highway. 

The following instructions were asked by the defend- 
ants and refused: 1. The court instructs the jury that if 
they find that the alleged trespass consisted in the removal 
of certain fences, &c., which had just been erected by 
plaintiffs across a strip of land, which, in 1869, and con- 
tinuously ever since, and up to the time of said erections, 
had been used and traveled by the public as a public road, 
without hindrance or interruption, and that said strip of 
ground, so traveled, had been, during said time of said use, 
and at the time of said erections, was fenced off from other 
lands and visibly marked and designated on either side, on 
the borders of said strip of land, by good and substantial 
fences, and in full public use, as aforesaid, and that the de- 
fendant, Henry S. Elzea, was the road overseer of the road 
district in which said strip of ground was situate, and that 
said strip of ground had been worked as a county road by 
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parties residing in the vicinity under the authority of a 
former road overseer of said district, and that up to the 
time of said obstruction said strip of ground was com- 
monly known and reputed to be a public road, and upon 
said obstruction being made, and immediately thereafter, 
the defendant, Henry 8. Elzea, in his capacity as said road 
overseer, gave plaintiffs reasonable notice to remove said 
obstruction, and plaintiffs neglected to remove the same, 
and thereupon said Henry S. Elzea, as said road overseer, 
with said other defendants, under his personal direction 
and authority, carefully removed said obstruction, opening 
barely enough to admit a passage way for the public, and 
doing this in good faith, believing that they were remov- 
ing an obstruction from a county road, the said Henry 8. 
Elzea likewise acting under the reasonable apprehension 
of prosecution under the law for failing to remove said 
obstruction, then the defendants are not liable, and the jury 
will find for the defendants. 

2. The court instructs the jury that if they find that 
Philip Frederick, Demiah K. Johnson and John Pate made 
an agreement with Thomas Bowling, one of the defend- 
ants, that if he, Thomas Bowling, would ‘secure the pur- 
chase of the Singleton land for stockyard purposes, being 
the land involved, that the public travel over said land on 
what was called Bowling avenue should not be obstructed, 
and that Thomas Bowling agreed to give his services to 
the securing of said purchase, and did secure to said Fred- 
erick, Pate and Johnson said purchase in pursuance of said 
agreement, and that said Frederick, Pate and Johnson paid 
$500 of the purchase money and entered into possession of 
said lands, and erected valuable improvements thereon, and 
verbally declared that said avenue should remain open for 
public travel, and assented to the working of said avenue 
for the purpose of traveling thereon to and from said land 
and ° * for hauling materials thereto to build 
said stockyards, and for business purposes in carrying on 
said stockyard, thereby using the lands of some defendants 
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in such travel, and that, thereafter, in March, 1874, the 
plaintiffs bought out said Frederick, Pate and Johnson 
with full notice of the existence of said Bowling avenue, 
and received possession of said land from Frederick, Pate 
and Johnson, and took from them quit-claim deeds along 
with said possession, and thereafter the plaintiffs continued 
to use the said Bowling avenue in the same manner and 
for said purposes, the public, meanwhile, being in full and 
daily use in public travel over said avenue as a public road, 
and having been in such use since 1869 continuously, and 
said avenue being at all said times inclosed from private 
grounds by a good and substantial fence on either border 
of said avenue, and that about May 28rd, 1874, the plaint- 
iffs first began to obstruct travel on said avenue, und that 
said travel had not been obstructed during said time, and 
that in June, 1874, the plaintiffs entirely closed up said 
avenue, then the plaintiffs were estopped from disputing or 
obstructing public travel over said avenue, and the jury 
will find for defendants. 

3. The court instructs the jury that if they find that 
the alleged trespass consisted in the removal of certain 
fences, &c., which had just been erected by plaintiffs across 
a strip of ground which, in 1869, and continuously ever 
since, and up to the time of said erections, had been daily 
used and traveled by the public as a public road without 
hindrance or interruption, and that said strip of ground so 
traveled had been, during said time of said use, and at the 
time of said erection, was fenced off from other lands and 
visibly marked and designated on either side on the borders 
of said strip of ground by good and substantial fences, 
then the plaintiffs had no right to dispossess the public 
without process of law; and if the jury further find that 
the plaintitls did, without any process of law, erect across 
said thirty foot strip of ground the certain fences, &c., 
mentioned in plaintiffs’ petition, and thereby prevent 
further travel, and that the plaintiffs were duly notified be- 
fore and after erecting said fences, &c., not to obstruct public 
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travel by said fences, &c., and the defendants being citizens 
and land owners of the vicinity, did peaceably remove said 
obstructions without doing other ‘damage, then the jury 
will find for defendants. ; 

4. The court instructs the jury that if they find from 
the evidence that, in 1867, Samuel Singleton, in commu- 
nicating with the parties signing the instrument of writ- 
ing, creating what is called Bowling avenue, represented 
himself as the owner of the land herein involved and 
thereby induced them to euter into said agreement in good 
faith, believing that he was the owner thereof, and that the 
Bowling avenue thereby created ran over his land, to-wit: 
the land involved,;and was so understood by them, and 
that, thereafter, the said avenue was opened in good faith, 
and the fences removed to the south line of said avenue, 
and that Samuel Singleton, Sr., and his two sons, John and 
Samuel C. Singleton, set back the fence on said land herein 
involved, and said avenue was then thrown open for public 
travel, and that public travel greatly benefited the lands 
bordering on said avenue, and that said avenue was, in 1869, 
known, recognized and used as a public road, and that, 
thereafter, Mrs. Sarah Singleton and Samuel Singleton, 
Sr., and said John and Samuel C. Singleton, declared the 
same was never to be stopped up, and said Samuel Sin- 
gleton and wife declared the same to be a public road, and 
all the children of Mrs. Sarah Singleton continuously trav- 
eled on said avenue from the time the same was opened 
until the same was closed, in 1874, and that said avenue 
was in full view, in front of, and close to the family resi- 
dence of said Samuel Singleton, where all of said parties, 
to-wit: Samuel Singleton, his wife and children resided, 
and that the public traffic continued uninterrupted thereon 
until said avenue was closed, and that said wife and chil- 
dren had actual knowledge of said Bowling avenue, and 
actual knowledge that said parties in said instrument be- 
lieved that said road was a public road, and if the jury 
further find that the said Singleton, and wife and children 
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derived great benefit from the opening of said avenue per- 
sonally, also that said Singleton’s land was not accessible, 
except by way of Bowling avenue, and by said avenue was 
brought-into market and greatly increased in value, and in 
reliance on said avenue being a public road some of the 
parties to said instrument of writing sub-divided the lands 
fronting on Bowling avenue into lots, and sold and con- 
veyed the same, recognizing said avenue, and the same were 
bought on the faith of said avenue, and all with knowl- 
edge of said Singleton, wife and children, and that in 
January, 1874, Ella Singleton died, and that the stoppage 
on said land involved would greatly depreciate the values 
of said other lands bordering on said avenue, then the said 
Singleton, wife and children are estopped from disputing 
said public travel, and the jury will find for defendants. 

The verdict was for the plaintiffs, and damages were 
assessed at $500. The usual applications were made for 
new trial, &c. 

It will be seen from this statement that the obstacles 
to successful defense against the alleged and conceded tres- 
1 Fem Biew- pase, based on the ground of a dedication to 
oF. the public of Bowling avenue as a highway, 
were very formidable. It is observed in Angell’s work on 
Highways, that “a primary condition of every valid dedi- 
cation is that it shall be made by the owner of the fee,” and 
itis remarked by Mr. Justice Goldthwaite, in Hoole & Paulin, 
v. Atty. Gen., 22 Ala. 190, that “it is a self-evident propo- 
sition that a dedication, or gift of land for public uses, can 
only be made by the owner or proprietor.” C. J. Abbott 
observes in Wood v. Veel, 5 Barn. & Ald. 456, that “ noth- 
ing done by the lessee, without the consent of the owner 
of the fee, would give the right of way to the public.” 
We have not met with any judicial decision, either in this 
country or England, which conflicts with this elementary 
principle. The owners of lot 16, through which Bowling 
avenue was located, were Mrs. Singleton and her children. 
Our statute provided a mode by which their land could 
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have been condemned for public uses. That mode confess- 
edly was not pursued. They were married women or chil- 
dren. The deed of the husband and father, even if conceded 
to amount to an attempt to dedicate to the public the 
land of his wife and children, would be of no avail, since 
he was not the proprietor, and had at best only a tenancy 
by courtesy of a life estate. 

But if he had an absolute interest, as is contended, in 

that portion which his deceased daughter could transfer, 
2. ——;,BY oxe that would only make him a tenant in com- 
ans ixcommon. mon with his wife and surviving children. 
Can one out of six or eight tenants in common destroy the 
title of his co-tenants by acts and deeds amounting to a 
dedication? The reason upon which the principle is set- 
tled that the owner can alone make the dedication, would 
seem to exclude any such assumption. 

We have a great number of decisions by this court on 
this subject, but in all of them, so far as I have observed, 
. -noestop. the question now under consideration, did 
pee easy not arise. In all of them the dedication 
ee relied on was one produced by act or deeds 
of the owner, and of an owner sui juris, and surely acts of 
infants or married women have never entered into the con- 
sideration of the court as tending to deprive them of their 
property. It would not merely bein conflict with the com- 
mon law which we adopted in 1816, but in conflict with our 
statutes, which specitically point out how the interests of 
persous so situated are to be affected. In this case it does 
not appear that Mrs. Singleton ever executed any deed re- 
lating to the subject, and certainly it is not shown that her 
children did. There is evidence to show that she and they 
traveled over this road constantly, and admitted that it was 
a public highway, but surely it will uot be seriously con- 
tended that such acts and declarations divested them of 
their title. Had they been sui juris, competent to divest 
themselves, we might have been of opinion that their acts 


would have that effect. But some of them were married 
42—6y 




























































658 SUPREME COURT OF MISSOURI, 


Kinealy v. The St. Louis, Kansas City & Northern Railway Company. 


women and some minors, and as they were tenants in com- 
mon, the act or declaration en pais of one would not bind 
the others. 

As to the act of the county .court in declaring Bowl- 
ing avenue to be a public highway, it was obviously a mere 
4. : void ac- nullity. It was made on the petition of one 
ceptance by coun- ° 
ty court. out of fourteen proprietors of the land 
through which it ran, and if it had been made on the peti- 
tion of all those who signed the deed appropriating thirty 
feet of their lands to a private road to and from Hannibal, 
it would leave the question as tothe rights of Mrs. Single- 
ton and her children untouched. That question the county 
court could not decide. * ” 

It appears clear that Mrs. Singleton and her children 
owned this land until the conveyance to the plaintiffs, and 
consequently, that the plaintiffs had a right to inclose it, 
which they did. The instructions of the court in regard 
to damages, seem to be very fair, and the damages found 
by the jury were very moderate. We see no reason, there- 
fore, to reverse the judgment, and it is accordingly aftirmed. 
The other judges concur. 





AFFIRMED. 





KIngEALY et al., Appellants, v. Tuk Sr. Louts, Kansas City & 
NortHern Rattway Company. 


1. Railroads: DAMAGES: CHANGE OF ROUTE: WITHDRAWAL OF TRAINS: 
VIOLATION OF CHARTER A QUESTION FORTHE STATEONLY. Inan action 
by a private citizen to recover damages from a railroad company, 
sustained in the depreciation of his property by such company’s 
discontinuance of its old route for the passage of its through trains, 
and its construction of a new route for that purpose, Held, not com- 
petent for the citizen to raise the question that such acts of the 
company were in violation of its charter; such question could only 
be raised in an action brought by the Slate. (Following Martin- 
dale v. R. R. Co., 60 Mo. 510.) 
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Per Hoven, J.—It was competent, in such action, to inquire into 
the right of the company to alter the number or character of 
the trains formerly run over the old route; but its right so to do 
was clear, if it continued to furnish the public with sufficient ac- 
commodation for freight and passengers. 


2. : , MUST BE SPECIAL AND PECULIAR, WHEN. Unless such 
depreciation in the value of the property was special and peculiar to 
the party complaining, not shared by the other members of the 
commmunity, he would have no right of action. 








: CONTRACT OR DUTY TO MAINTAIN AND OPERATE ITS ROAD, WHEN 
NOT IMPLIED IN FAVOR OF INDIVIDUAL CITIZEN. Where the construc- 
tion and maintenance of a railroad are authorized by legislative en- 
actments solely for the public benefit, no contract or duty to maintain 
its road and to continue to run its trains, will be implied, on the part 
of the company, in favor of a private citizen who has bought and 
improved lots on the line of the road under the belief that it will 
continue to be maintained and operated. 


Appeal from St. Louis Court of Appeals. 


Plaintiffs’ petition alleged the incorporation of the 
North Missouri Railroad Company by special act, approved 
March 13th, 1850, for the purpose and with the power of 
constructing and operating a railroad from St. Louis to a 
point in the northern boundary of the State; that, by an 
amendatory act, approved January 7th, 1853, said company 
was further empowered to extend and operate its road from 
St. Charles to St. Louis, provided all of said intended road 
should be completed prior to January 8th, 1861; that, prior 
to this last date said company constructed its road from St. 
Charles to North Market street, in the city of St. Lonis, 
which street it established as its terminus; that this road 
passed through the lands of Jennings, in the county of St. 
Louis, and upon said lands the company erected a depot, 
known as Jennings station, which is made a principal and 
ordinary stopping place for all trains running on its_road, 
for taking on and putting off freight and passengers, 
and which it proclaimed at all times thereafter to be such 
a depot and stopping place; that, afterwards, on the 22nd 
day of February, 1866, one of the plaintiffs, being the wife 
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of the other, relying on the establishment of said depot, 
and the operation of said road, published and proclaimed as 
aforesaid, by said company, and for the obtaining the ad- 
vantages and use of said depot and of the passenger and 
freight trains run on said road, purchased certain parcels 
of land situated within a quarter of a mile of said depot, 
and which derived their chief value from their vicinity to 
the same, and erected thereon a dwelling house and out- 
buildings; that, on the Ist day of October, 1868, the said 
company executed a mortgage of its equity of redemption 
in said road and franchises, and on the 26th day ot August, 
1871, by deed delivered on that day, the mortgagees claim- 
ing authority under said mortgage assumed to convey said 
equity of redemption to one Jessup; that, on the 2nd day 
of January, 1872, defendant was incorporated as a railroad 
company under the general law, and set forth in its articles of 
incorporation that the railroad it desired to maintain and 
operate was that theretofore constructed by the North Mis- 
souri Railroad Company, and about two miles of railroad in 
the city of St. Louis between Plum street and a point in said 
railroad at North Market street, and such other tracks as 
might be deemed necessary for connections with the bridge 
then being ‘built at said city over the Mississippi river; 
that before any part of these portions of railroad was con- 
structed, said Jessup conveyed to defendant the equity of 
redemption acquired by him in the said franchises and 
property of the North Missouri Railroad Company, and no 
further or other interest therein; that defendant, there- 
upon, took exclusive possession of said North Missouri 
Railroad, and operated it as its own exclusive property ; 
that, on the 5th day of July, 1876, defendant, while still 
operating said North Missouri Railroad, without having 
any other or further powers than those stated, constructed 
a new track from the intersection of Fourteenth street and 
the Pacific Railroad to Ferguson station, a point on the 
North Missouri Railroad ten miles northwest of said ter- 
minus at North Market street, no part of which track ap- 
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proached within two miles of Jennings station or North 
Market street, or of any part of the North Missouri Railroad 
between said street and station; that, thereupon, defendant 
withdrew from its track between said street and station the 
passenger and through freight trains that theretofore ran 
over said track, and converted said portion of its railroad 
into a local freight line, and ceased to run any passenger or 
freight train from or to the western or northern terminus of 
said North Missouri Railroad, or from or to any point on said 
railroad, north or west of Warrenton, about seventy-five 
miles from the city of St. Louis, whereas the main road 
extended at least 200 miles north and west of Warrenton ; 
that the withdrawal of said trains was unlawful and unau- 
thorized, and that in consequence thereof the value of 
plaintiff’s said real estate had been greatly depreciated, and 
that she had been damaged in the sum of $6,000, for which 
judgment was asked. 

To this petition defendaut demurred, assigning the fol- 
lowing grounds: 1 Because said petition does not state 
facts constituting a cause of action against the defendant. 
2. Because said petition does not aver that the plaintiffs, or 
either of them, ever made any investment or expended 
any money upon the faith of any act, representation or 
agreement of the defendant. 3. Because said petition does 
not charge that the defendant has abandoned, or threat- 
ened to abandon, any pé@rtion of its line of railroad, or 
that it has ever failed to furnish necessary and reasonable 
accommodation for the public upon and over every portion 
of its railroad in the petition described. 

This demurrer was sustained, the plaintiffs refused to 
plead further, final judgment on the demurrer was ren- 
dered for defendant, from which plaintiffs appealed to the 
St. Louis court of appeals, where the judgment was af- 
firmed, pro forma, and plaintiffs appealed to this court. 


M. Kinealy tor appellants. 
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The respondent, by its demurrer, admits that it has 
constructed a new line from Ferguson station, ten miles 
from St. Louis, to the latter city, which it uses for its 
through freight and passenger trains; and for those trains 
has abandoned what was formerly its main line, from Fer- 
guson to St. Louis, ten miles in length; that this latter 
line passes by appellant’s land near to which a depot is 
located, and that in consequence of the abandonment of 
the main line, the appellant’s property has depreciated 
$6,000. If this abandonment has been made without au- 
thority of law, the appellant is entitled to recover her 
damages. B.& S. R. R. Co. v. Compton,2 Gill 36; Jack- 
son v. Jackson, 16 Ohio St. 168; Little Miami R. R. Co. v. 
Naylor, 2 Ohio St. 235; N. O., $e., R. R. Co. v. Moye, 39 
Miss. 374; Atkinson v. Marietta & C. R. R. Co., 15 Ohio St. 
36; 1 Addison on Torts, 18; Turnpike Co. v. Hosmer, 12 
Conn. 365; Lackland v. The N. M. R. R. Co., 31 Mo. 184; 
Carlin v. Paul, 11 Mo. 32; Lackland v. The N. M. R. R. 
Co., 34 Mo. 259; Smith v. Boston, 7 Cush. 254. 


Wells H. Blodgett for respondent. 


1. , The question whether the defendant, in construc- 
ting its new line and withdrawing its through trains from 
the old route past Jennings station, has acted in violation 
of its charter, or the Jaw under which it was created, can- 
not be considered or determined in this proceeding. Mar- 
tindale v. K. C., St. Jo. & C. B. R. R. Co., 60 Mo. 510; Land 
v. Coffman, 50 Mo. 243; Shewalter v. Pirner, 55 Mo, 213; 
Myers v. Croft, 13 Wall. 291; Smith v. Sheely, 12 Wall. 358; 
Angell & Ames on Corp., (10 Ed.) § 777. If it were true 
that in doing the acts complained of the defendant passed 
the exact line of its power, it belongs to the government 
of the State to exact a forfeiture of its charter, and it is 
not for the courts, in a collateral way, to determine the 
question of misuser. Chambers v. St. Louis, 29 Mo. 543. 
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2. The plaintiff could not, upon the allegations in her 
petition, maintain an action against the defendant to recover 
such damages as she may have sustained in common with 
every other citizen of the same community. Proprietors 
of Quincy Canal v. Newcomb, 7 Met. 276; Proprietors of Locks 
and Canals v. N. § L. R. R. Co.,10 Cush. 389; Smith v. City 
of Boston, 7 Cush. 254; Paine v. Partrich, Carthew 191; 
Hubert v. Groves, 1 Esp. 148. 3. The action could not be 
maintained upon the theory that there was a breach of an 
implied contract between the plaintiff and defendant. 
Field on Damages, p. 35. 


SHERWOOD, C. J.— Whether the defendant acted in vio- 
lation of its charter, when constructing its new and with- 
1. karLroans: (drawing its trains from its old route past 
damages: change = . - 
of route: with- Jennings station, is a question we do not 
dsawal of goains : 5 J oa z 
violation - 
ter wucestion ier Propose to discuss, as it is 8 question which 
the State only. can only be raised by the State, except where 
such collateral inquiry, by a private citizen, is expressly 
granted by law. Martindale v. R. R. Co., 60 Mo. 510, and 
gases cited. 

But disregarding any consideration of this nature, 
plaintiffs’ standing in court is not thereby bettered ; for 
2 ———: damages they do not allege that the injury complained 
must be Special of is one special and peculiar to the party 


and peculiar, 
— complaining; an injury, in short, not shared 


hy the other members of the community. For aught that 
appears in the petition, every lot owner in Jennings sta- 
tion, every owner of real estate in the vicinity, is as much 
damaged as is the wife of plaintiff by the withdrawal of 
defendant’s trains and the consequent depreciation in the 
value of real estate. It is well settled that where a high- 
way is altered, obstructed or altogether vacated, no action 
will lie except by him who “has greater trust or incom- 
modity than every other man has.” Holman v. Townsend, 
13 Met. 297; Stetson v. Faxon, 19 Pick. 147, and cases 
cited; Brainard v. R. R. Co., 48 Vt. 107. In the case last 

















664 SUPREME COURT OF MISSOURI, 


Kinealy v. The St. Louis, Kansas City & Northern Railway Company. 


cited, where a plank road had been located through plaint- 
iff’s land, which route was afterwards condemned and 
applied to the use of a railroad company, it was said, that 
“the injury that the plaintiff sustained by the loss of the 
use of the plank road, is one that he sustains in common 
with the whole public. Every person who was accommo- 
dated by the use of the plank road sustains an injary of 
the same character and kind, different only in degree, 
whether he lives upon the line of the road or elsewhere. 
The same injury would result from the abandonment of 
the road, or from its destruction from any cause. All the 
authorities agree that for such injuries damages are not 
allowed.” But in the same case it was held that the 
plaintiff was entitled to damages resulting from a destruc- 
tion of the plank road, because, owing to such destruction, 
he was compelled to construct a private road from his 
building to the public highway, thereby sustaining an in- 
jury not common to the public generally, but one peculiar 
to himself. To the same effect are Proprietors of Quincy 
Canal Co. v. Newcomb, 7 Met. 276; Smith v. City of Boston, 


7 Cush. 254; Angell on Highways, $$ 283, 285, and cases. 


cited; Stone v. R. R. Co., 68 Ill. 394; Proprietors of Locks 
and Canals v. R. R. Co., 10 Cush. 385. 

In Ohio a different rule prevails as to the alteration of a 
highway, but it is there recognized as a clear exception to 
the rule prevalent elsewhere; but even in that State it is 
held that no right of recovery exists where the plaintiff’s 
property was not taken, and where the alteration merely 
rendered the road less convenient for travel, without di- 
rectly impairing his access to the road from the improve- 
ments on his land. Jackson v. Jackson, 16 Ohio St. 168. 
So that even in that State the doctrine of a special injury 
in order to a right of recovery is recognized as fully as in 
the Vermont case, supra. In R. R. Co. v. Naylor, 2 Ohio 
St. 235, the railway had been located and operated on a 
certain street for some time, but the company, without au- 
thority of law, re-located their road, and in so doing, ran 















~e= 


















= 














APRIL TERM, 1879. 665 








Kinealy v. The St. Louis, Kansas City & Northern Railway Company. 





within a few feet of the premises of Naylor and in front 
of his house, used both for a dwelling and a grocery, thus 
impairing the value of his house as a dwelling and ruining 
it as a grocery stand; and he was held entitled to recover. 
But, confessedly, that right of recovery was based upon 
the ground of the direct and special injury sustained; for 
this was the very gravamen of the action. 

The case of R. R. Co. v. Compton, 2 Gill 20, so strongly 
relied upon by plaintiffs as being directly in point in their 
favor, is not an elaborately considered case, nor are any ar- 
guments or reasons given, or authorities cited for the conclu- 
sions reached; but still I think it will, perhaps, be found 
that even that case proceeds upon the general theory here- 
tofore announced, of an injury to the party complaining 
different from that suttered by the rest of the community. 
For it is expressly said in the opinion: ‘ The question to 
be tried by the jury empaneled in the county court was the 
extent of the injury which resulted to the plaintiff by the 
abandonment and the discontinuance of the railway on 
their lands, and its location and construction on the lands 
of another person.’ This language would seem to indi- 
cate that the plaintiffs desired legal redress for injuries 
peculiar to themselves, as land owners, in the deprivation 
of facilities theretofore enjoyed by them, by reason of the 
withdrawal of the railway from their lands. If this is the 
theory of that case, the correctness of the conclusion ar- 
rived at cannot be questioned. But the case is very 
obscurely and unsatistactorily reported, and if it is to be 
understood in a different way from that I have stated, it is 
certainly at variance with the principle asserted in the cases 
already cited; and no reason is seen why the same doctrine 
should not control in relation to actions by private individ- 
uals for the abandonment of railway routes, as well as for 
the abandonment of any other highway whatsoever. If 
the same principle is to control in each class of cases, then 
it is quite clear that plaintiffs, by failing to allege an injury 
sustained special in its nature to themselves, have failed to 


























666 SUPREME COURT OF MISSOURI, 


Kinealy v. The St. Louis, Kansas City & Northern Railway Company. 


state any ground of recovery; and no case, except, per- 
baps, that in Maryland, even remotely intimates a contrary 
view ; the cases cited from our own reports, and the one 
cited from Mississippi, certainly do not. I take it, that 
there is a wide difference between a private individual 
bringing suit against a railway company for special dam- 
age for obstructing the street in front of his lot, and thus 
cutting off every opportunity of ingress or egress, as in the 
Lackland ease, and the more recent one of Jate v. R. R. 
Co., 64 Mo. 149, and the bringing of a similar suit where 
no special damage is alleged, because a railway company 
has discontinued its trains or abandoned its road. What- 
ever redress is to be afforded under the last mentioned cir- 
cumstances can be obtained only by the authority which 
granted its franchises to the derelict company. Alty. Genl 
v. Ry. Co., 36 Wis. 467. 

Again, there was no contract between the railway 
company and plaintiffs, either express or implied, that the 
3. : contract Company should continue to maintain its road 


orduty to main- e ° ° ° 
tain and operate Or run its trains. “ Whenever an action is 


inaplied in favor brought for a breach of duty, the party 
of individual citi- as. oe a 

zen. bringing it must show that he has an interest 
in the performance of the duty, and that the duty is im- 
posed for his benefit, and when the duty is imposed for the 
benetit of another, or for the public benefit, and his own 
advantage is merely incident, and no part of the design of 
the statute, no such right is created as forms the subject of 
an action.” Field on Damages, § 39. Here it is evident 
that the construction of the road, and its maintenance, were 
authorized by legislative enactment, solely for the “ pub- 
lic benefit,” and not for the benefit of any individual com- 
posing the public. So that, as between the plaintiffs and 
the defendant company, there is neither breach of contract 
nor breach of duty, and, consequently, no right of action. 
And this case, therefore, so far as it concerns plaintiffs, 
stands precisely as if they had bought lots and built thereon 
contiguous to any other public improvement, on the faith 
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of the continuance of such improvement. A recent writer 
observes in reference to the discontinuance of such im- 
provements: ‘There is no contract with surrounding 
property owners that a public improvement shall always 
_ exist, as at present, and no damages will be allowed for its 
discontinuance, notwithstanding improvements may have 
been made on the supposition that they will remain, and 
notwithstanding property has been thereby enhanced in 
value.” Mills on Eminent Domain, § 317; The Brooklyn 
Park Commrs. v. Armstrong, 45 N. Y. 234. For the forego- 
ing reasons we are of opinion that the judgment should 
be affirmed. All concur except Hoven, J., who concurs 


merely in the result. 
AFFIRMED. 


Per Hoven, J.—Prior to the year 1876, the defend- 
ant’s road terminated at North Market street, in the city 
of St. Louis. In July of that year, defendant constructed 
a branch road extending from Ferguson station, ten miles 
northwest of the terminus at North Market street, to 
Fourteenth street at its intersection with the Pacific Rail- 
road, in said city of St. Louis. Thereafter, the defendant 
ran its through passenger and freight trains to and from the 
city of St. Louis over the branch terminating at Fourteenth 
street, and ceased to run any passenger or freight trains over 
that portion of its road between Ferguson station and North 
Market street, other than those which ran no further than 
Warrenton, a town on the main line of defendant’s road, 
seventy-five miles distant from St. Louis. Nothing is said 
as to the character of the connection made by these trains 
with the through trains at Ferguson station or at Warren- 
ton. In February, 1866, while North Market street was 
the only terminus of the defendant’s road in the city of St. 
Louis, the plaintiff Sarah J. Kinealy, wife of plaintiff Mich- 
ael Kinealy, purchased two lots within a quarter of amile of 
Jennings station, a station on said road situated between 
Ferguson station and North Market street, and erected on 
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said lots a dwellinghouse. Plaintiff alleges that the with- 
drawal of the through passenger and freight trains from 
that portion of the road between Ferguson station and 
North Market street was unlawful and unauthorized, and 
that by reason thereof her said lots at Jennings station 
were depreciated in value, and that she is thereby damaged 
in the sum of $6,000, for which she prays judgment. 
There is no allegation that the defendant, as a com- 
mon carrier of passengers and freight, ever failed or refused 
to furnish ample and proper accommodations for passen- 
gers or freight seeking transportation to or from Jennings 
station, and that by reason of such failure the plaintiff has 
been damaged. ‘The only complaint is, that all the through 
trains over defendant’s road do not enter the city of St. 
Louis by the way of Jennings station, and the plaintiff’s 
property has been thereby rendered less valuable. Whether 
the defendant had a right to construct the new route from 
Ferguson station to Fourteenth street, is a question which 
can only be raised by the State, and so far as the plaint- 
iff in this action is concerned, it must be regarded as 
having been lawfully constructed. Whether the defend- 
ant had a right to alter the number or character of the 
trains formerly run over that portion of its route between 
Ferguson station and North Market street, is a question 
which may be inguired into in this suit. That it could so 
alter them, provided it continued to furnish the public 
with sufficient accommodations for freight and passengers, 
is a proposition too well settled to require the citation of 
any authorities to support it; and all damages, if any, re- 
sulting from that cause alone, is damnum absque injuria. 
There is no question of abandonment in the case, and it is 
wholly unnecessary, therefore, to inquire into the effect of 
a removal, or non-user, by defendant of its road between 
Ferguson station and North Market street. The facts 
stated in the petition show that the road between the points 
named has not been abandoned, but that it is still main- 
tained and operated. The number and character of the 
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trains, only, have been changed. Precisely the same change 
of trains could have been made if the branch from Fergu- 
son station to Fourteenth street had never been built, pro- 
vided such change did not deprive the public of reasonable 
and necessary accommodations. I, therefore, concur in 
affirming the judgment of the court of appeals. 


Woo.priper, Appellant, v. Scort, Administrator. 


1. Vendor’s Lien: susroGATION: DEBTOR AND CREDITOR. One who 
lends money to another to enable him to pay off a note given for 
the purchase money of land, is not entitled to be subrogated to the 
lien of the vendor. He stands in the same position as any other 
creditor. 





2. : : STATUTE OF FRAUDS: FRAUD: EQUITY. The fact 
that at ‘the time the loan was made the borrower promised that he 
would give a lien on the land, will not change the foregoing rule, if 
the promise was merely verbal and was not made with any purpose 
of obtaining an advantage and then breaking faith with the lender. 

If the promise were made for such fraudulent purpose, it seems a 
court of equity would interfere to enforce it, notwithstanding it was 
not in writing, provided it embraced an express agreement for the 
execution of a writing. 


Appeal from Saline Circuit Court—Hon. Wa. T. Woon, 
Judge. 


Waters § Winslow with Shackelford and Vest for ap- 
pellant. 


Having paid the purchase money at the request of the 
vendee, and with the distinct and specific understanding 
and agreement that the lien should continue, the plaintiff 
is entitled to the benefit of the vendor's lien. Barilett v. 
Glascock, 4 Mo. 62; Truesdell v. Callaway, 6 Mo. 605. The 
reason is, that it would be a fraud upon the party making 
the advance under these circumstances, to permit the ven- 
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dee to take the title and retain the land, for which the 
money of another had paid, without repaying the purchase 
money. It certainly would be a gross fraud upon the 
plaintiff to permit the other creditors of the estate of F. 
M. Wooldridge, which is admitted to be insolvent, to take 
the real estate for which plaintiff’s money has in part paid, 
without returniug the purchase money; and while it is 
true that the provisions of our statute have entirely super- 
seded the equitable methods of marshaling assets, the prin- 
ciples underlying those methods may be invoked to illustrate 
or explain analogous remedies given or permitted under 
the statute. Titterington v. Hooker, 58 Mo. 593; Lewis r. 
Chapman, 59 Mo. 371; Linville v. Savage, 58 Mo. 248; 2 
Story Eq. Jur., (6 Ed.) § 1227; Mitchell v. Butt, 45 Ga. 162; 
Latham v. Staples, 46 Ala. 462. 

2. The general rule is that a vendor’s lien can only 
be enforced: by the vendor; but undoubtedly it is subject 
to several well defined exceptions. It passes to the per- 
sonal representatives of the vendor, and may be enforced 
by creditors and legatees in marshaling the assets of the 
vendee. 2 Story Eq. Jur., (6 Ed.) §§ 389, 1227. It may 
be enforced in favor of a judgment creditor. Edwards r. 
Edwards, 24 Ohio St. 402. And when no deed is made it 
passes by an assignment of the note given forthe purchase 
money. Adams v. Cowherd, 30 Mo. 458. A security of the 
vendor, who has paid the purchase money, takes the lien 
by substitution. Smith vc. Schneider, 23 Mo. 447. Whena 
subsequent incumbrancer, or purchaser, is forced to pay 
the lien, he takes it by substitution as against other incum- 
brances. 2 Story Eq. Jur., (6 Ed.) § 1227. The plaintiff 
being an administrator, had no right to discharge the lien 
until the money was paid to the estate. Tiffany & Bullard 
on Trusts, 150; Lessing v. Vertrees, 32 Mo. 431; Smarr r, 
McMaster, 35 Mo. 349; Stewart v. Caldwell, 54 Mo. 536; 
Stewart v. Wood, 63 Mo. 252; Bompart v. Lucas, 21 Mo. 
598. Asagainst any but bona fide purchasers those inter- 
ested in the estate could follow the trust property. F. M. 
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Wooldridge having had notice of the facts, and defendant 
standing in privity with him, it could be followed into their 
hands. The lien was not lost by taking the original note 
for the purchase money, the note for the balance unpaid 
at the settlement, or the presentation and allowance of this 
last note against the estate; and the same results would 
have followed taking a deed of trust on the land. Delas- 
sus v. Poston, 19 Mo. 425; Johnson v. Scott, 34 Mo. 129; 
Adams v. Buchanan, 49 Mo. 64; Major v. Bukley, 51 Mo. 
227; Ficklin v. Stephenson, 33 Mo. 341; Morris v. Pate, 31 
Mo. 315; Linville v. Savage, 58 Mo. 248. Besides, it was 
expressly agreed that the lien should continue, notwith- 
standing the acknowledgment of the receipt of the purchase 
money and the execution of the deed; and in this State the 
lien continues under such circumstances. Crump v. Me- 
Murtry, 8 Mo. 408. Plaintiff having assumed this liability 
at the request of F. M. Wooldridge, which was impliedly 
accepted by the parties in interest as a part of his original 
liability for the assets of the estate coming to his hands, 
the relation of suretyship virtually grew out of the trans- 
action, and the lien should have been enforced in his favor 
under the rule laid down in Smith v. Schneider, 23 Mo. 447. 


Letcher, Landon § Scott for respondents. 


Suerwoop, C. J.—In August, 1860, Francis M. Wool- 
dridge bought of Jane Chambers a tract of land of fifty 
acres, executed his note to her for the purchase price, 
$1,000, receiving in return a title-bond. Some years after- 
wards, Jane Chambers died, and Wm. D. Wooldridge 
administered upon her estate. The note and ifterest then 
amounted to $1,444.84. Francis M. Wooldridge had a 
claim allowed against the estate of Jane Chambers for 
$746.56. He then, being desirous of securing the legal 
title of the land bought, entered into an arrangement with 
Wm. D. Wooldridge, whereby the latter surrendered to 
Francis M. Wooldridge his note for the land, receiving in 




















672 SUPREME COURT OF MISSOURI, 


Wooldridge v. Scott. 


return the receipted account of the latter, allowed as before 
stated, against the estate of Jane Chambers, and also the 
note of Francis M. Wooldridge for $698.28, payable to 
Wm. D. Wooldridge; the amount of the note being the 
difference between the note executed to James Chambers 
and the claim allowed against her estate. These transac- 
tions occurred so as to enable the vendee of the land to 
obtain a title thereto, through proceedings in the probate 
cuurt, which were had, and the deed made under the stat- 
utory provisions. 

Mr. Boyd, who drew the papers and conducted the 
business before mentioned, between the administrator of 
Jane Chambers and her vendee, states that in the interview 
between them, “ Both parties admitted that the note due 
from Francis M. Wooldridge was given for a tract of land 
sould by Jane Chambers to Francis M. Wooldridge; that a 
lien was to be held on the land until the purchase money 
was paid.” Mr. Boyd further states, that he had “ an in- 
distinct recollection that at the time of the transaction it 
was understood that Francis M. Wooldridge was to give a 
deed of trust on the land to secure the note.” Francis M. 
Wooldridge died leaving a wife and children; the land he 
bought being the only assets of the estate. Wm. D. Wool- 
dridge had his note allowed against the estate of Francis 
M. Wooldridge, and now institutes this proceeding in 
equity to be subrogated to the rights of Jane Chambers as 
vendor of the land, and have a judgment enforcing his 
lien against the land, and claiming that if not so entitled, 
yet having paid the sum of $698.28, he is entitled to have 
those who-claim under F. M. Wooldridge declared trustees, 
and to have the land sold for the payment of such portion 
of the purchase money as he had paid for the vendee. 
The court below holding that there was no equity in the 
petition, dismissed it, hence this appeal. 

We are clear that plaintiff was not entitled to have a 
lieu as a vendor of the land, declared in his favor, either 
through subrogation or otherwise. The purchase money 
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of land is either “the price agreed to be paid for the land, 
or the debt created by the purchase.” yster v. Hatheway, 
50 Ill. 521; Austin v. Underwood, 37 Ill. 438. The debt, in 
the case before us, had been years in existence, anterior to 
the transaction referred to, and that transaction was, in 
substance, but a loan by Wm. D. Wooldridge to Francis 
M. Wooldridge of the sum for which the latter executed 
his note to the former. If in the nature of a mere loan, 
certainly the lender ought not to occupy any higher or 
better position than any other ordinary creditor, unless 
there is some other feature of the case which should take 
it out of the general rule existing between a creditor and 
his debtor. It seems to be thought by counsel for plaintiff 
that the desired feature capable of taking this case out of 
the ordinary routine, is furnished by what took place be- 
tween the parties in the presence of Mr. Boyd. It is to 
the last degree doubtful whether the language itself will’ 
bear the construction placed upon it by counsel. Mr. Boyd 
says: “ Both parties admitted that the note due from 
Francis M. Wooldridge was given for a tract of land sold 
by Jane Chambers to Francis M. Wooldridge; that a lien 
was to be held on the land until the purchase money was 
paid.” The admission with regard to the lien would apply 
as well to what took place between Jane Chambers and 
her vendee, as to what occurred between the latter and the 
plaintiff. But conceding that the language imports all that 
plaintiff’s counsel claims, that the vendee was to give a 
lien upon the land until the purchase money was paid, still 
we are met by the formidable objection presented by the 
statute of frauds. Giving the language this very, favorable 
construction, it is quite evident that plaintiff relied on the 
word of the vendee to make him secure in accordance 
with what had been promised. If the vendee had made 
this with a fraudulent purpose of obtaining an advantage, 
and then breaking faith with plaintiff, we might be disposed 
to afford relief, notwithstanding the statute “on the foot 
of the fraud.” Halfpenny v. Ballet, 2 Vernon 373. But there 
43 
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is no indication in this record of a fraudulent purpose on 
the part of the vendee, and unless this is the case the stat- 
ute forms an absolute bar. Chambers v. Lecompte, 9 Mo. 
566, and cases cited ; 2 Story on Contracts, § 1466, and cases 
cited. And it is said that even in case of fraudulent non- 
performance, where a writing was to evidence the contract, 
there must be an express promise to reduce the contract to 
writing, and not a mere parol promise to do the act agreed 
on, not looking to such reduction. If, as above seen, there 
was in the present instance neither fraud of the character 
spoken of, nor any contract respecting the land to be re- 
duced to writing, the whole matter thus rested in parol 
and under the ban of the statute. We, therefore, concur 
with the lower court that plaintiff has established no 
ground for equitable relief, and accordingly affirm the 
judgment. All concur. 

AFFIRMED. 
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ACTION. 


board. Sanford v. The City of Kansas, 466. 


ADJOURNMENT. 


See State v. Lewis, 92. 


ADMINISTRATION. 











1. BY ADMINISTRATOR DE BONIS NON TO RECOVER ASSETS OF THE ESTATE 
Where the first administrator has surrendered to the defendants, 
who were bankers, certificates of deposit, which they had given 
to the deceased, without receiving full payment, the administrator 
de bonis non cannot maintain an action against them for the balance. 
The transaction is the same as if the first administrator had been 
paid in full and had re-deposited a part of the money. 
case the defendants would be liable to him, and he would be liable 
over to the plaintiff, but there would be no liabilitygs between the 
defendants and the plaintiff. Brooks v. Mastin, 58. 


2. A PERSONAL ACTION cannot be united with one brought in a repre- 
sentative capacity. Mertens v. Loewenberg, 208. 


3. REMEDY TO ENFORCE PAYMENT OF POLICEMEN’S SALARY IN KANSAS 
city. A policeman appointed ‘:y the board of police commissioners 
of the City of Kansas, under the act of March 2 
ing the board and authorizing the appointment of a police force, 
(Sess. Acts 1874, p. 327,) could not, without first obtaining from the 
board a warrant on the city treasury, maintain an action against 
the city for his services. If he could not get either his pay ora 
warrant for his pay, his remedy was by mandamus against the 


th, 1874, establish- 


1. ADMINISTRATOR'S SALE: REPORT OF SALE: INSUFFICIENT DEED: PURCHA- 
SER’S EQUITY FOR A DRED. In an action of ejectment it appeared by 
the records of the probate court that a sale of several parcels of 
land had been made by an administrator in obedience to an order 
of the court, and had been approved by the court. 
also, that the purchase money had been paid in full, and the pur- 
chaser had been put in possession of the tract in controversy by the 
administrator, but the deed, which he received, did not in terms 
describe the land. It did, however, use the description employed 

in the report of sale, which, after enumerating several tracts by 


It appeared, 
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their numbers, stated that they contained in the aggregate 353 74-100 
acres. It was shown by parol evidence that all the lands of the de- 
cedent amounted to exactly 353 74-100 acres, including the tract in 
controversy, and that they constituted a farm, the dwelling house 
and orchard of which were on this tract. Defendants claiming 
under this sale; Held, that, as bona fide purchasers, they had rights 
which a court of equity would enforce; that, although for want of 
explicitness in the description, the administrator’s deed might not 
convey the legal title, yet the same degree of particularity is not 
required in a report of sale as in a deed, and since it sufficiently ap- 
peared that the tract in controversy was in point of fact sold and 
paid for, as against the plaintiffs, who were heirs of the decedent, 
defendants were entitled to the land; and accordingly there was a 
decree vesting the title in them. Gilhert v. Cooksey, 42. 


ADMINISTRATOR DE BONIS NON: HIS RIGHT TO RECOVER ASSETS OF 
THE EsTaTE. Ina suit brought by an administrator de bonis non for 
the amount of a debt due to the deceased, for which the debtor has 
given his promissory note payable to the first administrator, the 
plaintiff cannot recover on the note without showing that it has 
come into his possession; neither can he recover on the original 
consideration without showing that the note has not been paid to 
the first administrator or some assignee, or surrendering the same 
for cancellation. Brooks v. Mastin, 58. 





: . Where the first administrator has surrendered to 
the defendh nts, who were bankers, certificates of deposit, which 
they had given to the deceased, without receiving full payment, the 
administrator de bonus non cannot maintain an action against them 
for the balance. The transaction is the same as if the first adminis- 
trator had been paid in full and had re-deposited a part of the 
money. In that case the defendants would be liable to him, and 
he would be liable over to the plaintiff, but there would be no lia- 
bility as between the defendants and the plaintiff. hb. 


MISTAKE OF ADMINISTRATOR. See Griffith v. Townley, 13. 
In CASS COUNTY COMMON PLEAS CoURT. See Ewing v. Brooks, 49. 


LIABILITY OF SURETIES ON EXECUTOR’S BOND. See State ex rel. Wight v. 


Modrel, 152. 


JURISDICTION OF BARTON COUNTY PROBATE CouRT. See Julian vy. Ward, 


153. 


ADVERSE POSSESSION. 


CHANGE OF POSSESSION FROM FRIENDLY TO ADVERSE: PARTITION. Pro- 
ceedings for the partition of land brought by persons holding pos- 
session under license from the true owner, and to which he is no 
party, followed by a sale to one of the petitioners, and continued 
exclusive possession by him will not give the possession an adverse 
character. In order to convert a friendly or subordinate into an 
adverse possession, in any case, the intention to make the change 
must be distinctly made known to the true owner. Budd». Collins, 


129; Fulkerson v. Brownlee, 371. 


TITLE BY: ACTION OF DAMAGES. Uninterrupted possession of land 
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under claim of ownership for ten years, confers such title as will 
enable the possessor to maintain an action of damages for pe od done 
to the land by the improper construction of a railroad adjacent to 
it, provided the possession is continued down to the institution 
of the suit. Swenson v. The City of Lexington, 157. 


A TRUSTEE’S POSSESSION NOT ADVERSE TO BENEFICIARY. The posses- 
sion of a trustee will not be deemed adverse as inst his cestui 
que trust, unless there has been an open disavowal of the trust fully 
and unequivocally made known to the beneficiary. The applica- 
tion by the trustee of the whole income of the trust property to his 
own use for a period of twelve years, does not, it seems, amount 
to such disavowal. Goodwin v. Goodwin, 617. 


ALTERATION, 


> PROMISSORY NOTE. See Smith v. Ferry, 142; Moore v. Hutchinson, 


429. 


AMENDMENT. 


NoT ALLOWED, WHEN IT WOULD CONVERT AN ACTION EX-CONTRACTU INTO 
AN ACTION EX-DELICTO. In a suit by the claimant of personal prop- 
erty against the obligors in a bond,given by the plaintiffin an execu- 
tion to indemnify the sheriff against any liability incurred by him in 
the sale of the property under the execution, where the original peti- 
tion seeks to recover damages for breach of the conditions of the 
bond, the claimant will not be allowed to file an amended petition, 
even before answer filed, which seeks to recover damages from the 
sheriff for the wrongful sale of the property, and from the obligors 
in the bond for their instigation and procurement of such sale. The 
cause of action, as stated in the former petition, is ex contractu; as 
stated in the latter petition, ex delicto. In order to a recovery upon 
the former petition, it would be necessary to prove the bond; toa 
recovery upon the latter petition, this would not be requisite. An 
amended petition which states an essentially different cause of 
action from that stated in the original petition, and which requires 
different proof will not be allowed. Wag. Stat., sec. 7, p. 1035, 
which provides for the amendment of a petition, without costs and 
of course, before answer filed, will not justify such an amendment. 
Lottman v. Barnett, 62 Mo. 159, distinguished. Lumpkin v. Collier, 
170. 


OF RETURN ON EXECUTION. The validity of a judgment by default 
being collaterally called in question on the ground that the sheriff’s 
return failed to show proper service of the summons, after the sub- 
mission of the collateral cause, but before its decision, by leave of 
court, the sheriff amended his return so as to show a good service. 
Held, that this amendment wasconclusive. Dunham v. Wilfong, 355. 


APPEAL. 


FROM JUSTICE’S COURT, PREVENTED BY JUSTICE’S ABSENCE: APPEL- 
LANT’S REMEDY. When a party takes the proper steps to secure an 
appeal from a justice of the peace in time, but fails on account 
of the absence of the justice, his remedy is to obtain a rule upon 
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the justice from the court which would have jurisdiction of the ap- 
peal, requiring him to allow it. Wag. Stat. p. 849,210. An appeal 
allowed after the time has expired, without such rule, is irregular 
and is properly dismissed on motion in the upper court. Pearson 
v. Carson, 569. 


THE STATE'S RIGHT OF APPEAL IN CRIMINAL CASES. Where a mo- 
tion in arrest of judgment in a criminal case has been sustained, 
and the prisoner ordered discharged, on the ground that at the time 
of the commission of the offense the defendant was a slave, and as 
such not liable to punishment, the State cannot appeal. Her right 
of appeal is limited to those cases, where, either on motion to 
quash, on demurrer or on motion in arrest of judgment, the indict- 
ment has been adjudged to be insufficient either in form or sub- 
stance. The State v. Bollinger, 577. 


FROM A JUSTICE’S JUDGMENT BY DEFAULT. See Borgwald vy. Fleming, 212. 


ATTACHMENT. 


INTERPLEADING IN ATTACHMENT. Wagner’s Statute, section 52, page 
192, which provides that in attachment proceedings ‘‘any person 
claiming property, &c., may interplead,” includes only those who 
claim to own the property attached. A garnisher of a debt has 
no such claim. Abernathy v. Whitehead, 28. 

JUDGMENT IN ATTACHMENT. Where the judgment against the de- 
fendant in an attachment suit is ounenel, the court cannot direct 
that the attached property be first sold. The statute expressly 
directs that the execution, in such case, shall be a common fi. fa. 
Gen. Stat. 1865, p. 58. Philips v. Stewart, 149. 


OF GROWING Crops FoR RENT. The growing crop of a tenant is sub- 
ject to attachment by the landlord for rent due. (Hubbard v. Moss, 
65 Mo. 647.) Crawford v. Coil, 588. 


OF NOTE PREVIOUSLY TRANSFERRED AS COLLATERAL SECURITY: TRANSFER 
BY DELIVERY ONLY. One who takes a note as collateral security 
for a pre-existing debt due him from the payee, is entitled to hold 
it as against a subsequently attaching creditor of the payee. The 
fact that the note, though payable to order, is not indorsed by the 
payee, but is transferred by delivery only, will not affect his right. 
Davis v. Carson, 609. 


ATTORNEY. 


DELEGATION OF CITY ATTORNEY’s Powers. See City of Kansas v. Flana- 


gan, 22. 


ATTORNEYS AT LAW. 


See Lawyers. 
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BANKRUPTCY. 


1. EXecCUTION SALE PENDING BANKRUPTCY PROCEEDINGS. A sale of the 
property of a bankrupt under execution upon a judgment rendered 
and levy made prior to the adjudication of bankruptcy, is valid. 
Fisher v. Lewis, 629. 


2. FoRMER JUDGMENT: THE RELATION OF ASSIGNEE IN BANKRUPTCY TO A 
SECURED CREDITOR. The judgment in a suit brought by an assignee 
in bankruptcy to set aside as fraudulent a deed made by the bank- 
rupt, is not binding upon a creditor of the bankrupt who had reduced 
his demand to judgment and had thus acquired a lien prior to the 
adjudication of bankruptcy, and was not made a party to the as- 
signee’s suit. Such a creditor having an interest hostile to the 
interests of the general creditors, the assignee could not be consid- 
ered to have represented him in the prosecution of the suit. Ib. 


BILL OF EXCEPTIONS. 


CHANGE OF VENUE. Exceptions to the action of the trial court in refus- 
ing to allow a change of venue, will not be noticed by the Supreme 
Court unless preserved by a bill of exceptions taken at the term at 
which the change is refused. The State v. Ware, 332. 


BILL OF EXCHANGE. 


NoN-ACCEPTANCE OF DRAFT DRAWN AGAINST CONSIGNMENT OF GOODS: 
NO ACTION LIES BY PAYEE AGAINST DRAWEE. It is well settled that 
no action lies in favor of the payee against the drawee for non-ac- 
ceptance of a draft, and the rule is not changed by showing that 
the draft was given in payment for goods bought of the payee by 
the drawer, and consigned by the latter to the drawee, and was 
drawn against this consignment, that the drawee was notified that 
the draft had been so drawn, and that he afterwards received the 
goods and sold them for more than enough to pay the draft. Clem- 
ents v. Yeates, 623. 


BONDS. 


1. SwuRerIes, THEIR LIABILITY THEREON. In a suit upon an executor’s 
bond, it is no defense to a surety that he signed the bond upon the 
parol promise of the executor to procure additional sureties, and 
furnish the sureties with an indemnity bond. (Following State to 
use, &c., v. Potter, 68 Mo. 212, and Brown v. Baker, 64 Mo. 167.) The 
State ex rel. Wight v. Modrel, 152. 


2. BoarD OF EDUCATION: MECHANIC’S LIEN; BREACH OF BUILDER’S 
Bonp. A board of education having contracted with a builder for 
the erection of a public school house, took from him a bond con- 
ditioned to secure the faithful performance of the contract. The 
builder having procured materials to be furnished and work to be 
done on the building, failed to pay for them, whereupon the labor- 
ers and material men brought their actions to enforce mechanics’ 
liens against the building, and obtained judgments, and the board 

maid the judgments. In an action on the bond; Held, that these 

acts constituted a breach of its conditions, and the board was enti- 
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tled to recover the amounts so paid. The State to use of the Board of 


Education v. Tiedemann, 515. 









Sree County Bonps. 


RECOGNIZANCE. ! 





CHANGE OF VENUE. 


See VENUE. 


CIRCUIT CLERK. 


A CERTIFICATE OF ACKNOWLEDGMENT of a deed ran thus: “State of 
Missouri, Schnyler county, ss.; Be it remembered that before the 
undersigned, circuit clerk, comes L. H. C.,” &c.; Held, that it 
sufficiently appeared that the certificate was granted by the clerk of 
the circuit court of Schuyler county. Sidwell v. Birney, 144 


CITY ATTORNEY. 


His POWERS CANNOT BE DELEGATED, WHEN. The charter of the City of 
Kansas provided that ‘‘a warrant shall issue in favor of the city 
° ® for a violation of any ordinance © ° when any 4 
ee shall make oath or affirmation that such a violation has 

en committed, or upon information by the city attorney.” Neither 
the charter nor any ordinance of the city authorized the appoint- 
ment of a deputy city »ttorney; Held, Ist, that the power thus 
provided for must be exercised by the city attorney in person, and 
could not be delegated to a deputy; 2nd, that a complaint made 
by a deputy could not afterwards be adopted by the city attorney 
as his own. City of Kansas v. Flanagan, 22. 





COMMON CARRIER. 


ACTION AGAINST, FOR DELAY IN TRANSPORTATION OF CATTLE: MEASURE OF 
DAMAGES. In an action against a common carrier for damages oc- 
casioned by delay in the transportation and delivery of cattle, the 
measure of damages is the difference between the market price of 
the cattle when they arrived at their destination and the market 
a when they should have arrived, together with compensation 
or the difference between the shrinkage in weight actually sustained 
by the cattle and that which would have occurred if there had been 
no delay. (Sturgeon v. R. R. Co., 65 Mo. 570.) Evidence is not ad- 
missible to show that between the time of their arrival and the time 
when they were sold, a decline in the market took place. Glas- 
cock v. The Chicago & Alton Railroad Company, 58. 





CONSIDERATION. 
ASSIGNMENT OF VOID PATENT CONSTITUTES NONE. See Keith v. Hobbs, 84. 
A CASE IN WHICH THE CONSIDERATION OF A CONTRACT WAS HELD SUFFI- 


cient. Kitchen v. The St. Louis, Kansas City & Northern Railway 
Company, 224. 
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PAYMENT OF USURIOUS INTEREST, SUFFICIENT TO SUPPORT PROMISE TO EX- 
TEND TIME OF PAYMENT OF A DEBT. See Stillwell v. Aaron, 539. 


CONSIGNMENT. 


NON-ACCEPTANCE OF DRAFT DRAWN AGAINST CONSIGNMENT OF GOODS: NO 


ACTION LIES BY PAYEE AGAINST DRAWEE. It is well settled that no 
action lies in favo of the payee against the drawee for non-accept- 
ance of a draft, and the rule is not changed by showing that the 
draft was given in payment for goods bought of the payee by the 
drawer, and consigned by the latter to the drawee, and was drawn 
against this consignment, that the drawee was notified that the draft 
had been so drawn, and that he afterwards received the goods and 
sold them for more than enough to pay the draft. Clements v. Yeates, 
623. 


CONSTABLES. 
ConsTABLEs are State as contradistinguished from municipal officers. 
The State ex rel. Attorney-General v. Mc Kee, 504. 


IN THE CITY OF ST. LOUIS: THE SCHEME AND CHARTER: GENERAL 
WELFARE CLAUSE. It is doubtful if the board of freeholders who 
framed the scheme and charter for the separation and govern- 
ment of the city and county of St. Louis, intended, by the 
general welfare clause of the charter, to confer upon the city the 
power to pass any ordinance that would conflict with and repeal so 
much of the act of March 24th, 1875, concerning constables, as re- 
lates to the city of St. Louis; but if they did, they transcended the 
powers given them by article 9 of the Constitution. Ordinance No. 
10,744, providing for the election of constables in the city of St. 
Louis, being in conflict with this act, is, therefore, void, and persons 
elected under it are not entitled to fill the office of constable. Jb. 


IN THE CITY OF ST. LOUIS, HOW RELEASED FROM LIABILITY FOR FALSE LEVY. 


See Dodd y. Thomas, 364. 


CONSTITUTIONAL LAW. 


EXTENDING CITY LIMITS: EXEMPTING NEW TERRITORY FROM TAXATION: 
CONSTITUTIONAL LAW. The 3rd section of the act of March 11th, 
1873, extending the limits of Kansas City, (Acts 1873, p. 282,) de- 
clared that no subdivision of land in the annexed territory contain- 
ing over five acres should be subject to city taxation. Held, that 
this did not violate those provisions of the constitution which pro- 
hibit the exemption of private property from taxation, and require 
all to be taxed in proportion to its value. The Legislature had a 
right to grant the extension on such terms as it thought proper. 
Held, also, that if this section were unconstitutional, the whole act 
would be, as immunity from city taxation for such tracts was the 
only condition on which they were annexed; so that whether sec- 
tion 3 was constitutional or not, such tracts were not liable to city 
taxation. The City of Kansas v. Cook, 127. 


Back TAX Act OF 1877 constiTUTIONAL. The act of 1877 to provide 
for collection of delinquent taxes, is not unconstitutional as being 
retrospective in its operation. Wellshear v. Kelley, 343. 
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DEVISE TO OLD SCHOOL BAPTISTS VOID UNDER THE CONSTITUTION OF 
1865. The Old School Baptist Church of Flint Hill, in Ralls county, 
Missouri, is a religious sect, order or denomination within the mean- 
ing of section 13, article 1, of the Constitution of 1865, and was, 
therefore, not incapable under that section of receiving a devise, not- 
withstanding it was but a local congregation uncontrolled by any 
general ecclesiastical organization. Boyce v. Christian, 492. 


TREBLE TAXATION BY WAY OF PENALTY FOR FRAUD: SUMMARY PRO- 
CEEDINGS: TRIAL BY JURY: DUK PROCESS OF LAW. Section 34 of the 
revenue law, (Wag. Stat., p. 1165,) provides in substance that upon 
complaint from the assessor that any person has given in a false list 
of his property for taxation, with intent to defraud, the board of 
equalization shall notify the party of the charge, specifying the 
particulars in which the list is alleged to be false, and shall fix a 
time for a hearing, when the party shall have the right to appear 
and defend; and if the charge is sustained, it shall be the duty of 
the board to ascertain the true amount and value of all his property 
subject to taxation, and, by way of penalty for furnishing the false 
list, to assess a treble tax against him. The board of equalization 
consists of the three judges of the county court, the county assessor 
and the county surveyor, and its decision is final, except that for 
error apparent upon the face of the proceedings certiorari will lie to 
the circuit court; Held, that the act is not unconstitutional, either 
as depriving the accused of the right of trial by jury, or as depriv- 
ing him of his property without due process of law. The State ex 
rel. Ferguson v. Moss, 495. 


TITLE OF STATUTE: CONSTITUTIONAL LAW: HANNIBAL CITY CHARTER, 
Under the title “‘ An act to consolidate into one act the various acts 
in relation to the charter of the city of Hannibal” any legislation 
relating to the city of Hannibal may be enacted without violating 
2 32 of article 4 of the constitution. That section prohibits the en- 
actment of any law relating to more than one subject and requires 
the subject to be expressed in the title. The insertion in an act 
entitled as above, of a requirement that the county in which the city 
is situatedgin a certain contingency shall pay to the city a certain 
portion of the taxes collected for county purposes, does not render 
the act obnoxious to this provision of the constitution. The City of 
Hannibal v. The County of Marion, 571. 


HANNIBAL CITY CHARTER: MAINTENANCE OF STREETS, ROADS, BRIDGES 
AND PAUPERS: PARTITION OF COUNTY REVENUE: CONSTITUTIONAL LAW. 
The charter of the city of Hannibal imposed upon the city exclu- 
sively the duty of making and maintaining the streets, roads and 
bridges within its own limits, and of maintaining and supporting 
its own poor. (Acts 1873 p. 254, article 8,21.) With a view of ex- 
em pting the citizens of Hannibal from the payment of a county tax 
to be used for the like purposes in the county of Marion outside the 
limits of the city, the act further provided that whenever the coun- 
ty court should expend any money on roads or bridges or paupers 
outside the limits of the city, the county should pay over to the 
city asum which should bear the same proportien to the amount 
so expended as the assessed value of the property in the city should 
bear to that of the property in the remainder of the county. Held, 
on the authority of Hamilton v. St. Louis Co. Ct., 15 Mo. 5, and the 
State ex rel. the Police Commissioners v. St. Louis Co. Ct., 34 Mo. 546, 
that the Legislature had the power to direct the county revenue 
to be disbursed in this manner. Jb. 
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8. CONFISCATION OF RENTS BY MILITARY AUTHORITIES: CONSTITUTIONAL 
LAW, FEDERAL AND state. The court adheres to its decision 
in this case heretofore reported in 64 Mo. 564, against the validity 
of the act of Congress of March 3rd, 1863, under which the plaint- 
iff’s rents were confiscated by the military authorities of the United 
States. 

The court also holds that no defense can be made to the action, 
based on section 4, article 11 of the Missouri Constitution of 1865. 
A State can no more deprive an owner of his property without due 
process of law by constitutional provision than by an ordinary act 
of legislation. Clark v. Mitchell, 627. 


LAWYERS’ LICENSE TAX, UNIFORMITY OF TAXATION. See The City of St. 
Louis v. Sternberg, 289. 


W£AIVER OF CONSTITUTIONAL QUESTION BY ACT OF PARTIES. See Dodd v. 
Thomas, 364. 


St. LOUIS SCHEME AND CHARTER. See The State ex rel. Attorney-Gen- 
eral v. McKee, 504. 


Sr. LOUIS CITY JUSTICE OF THE PEACE ACT OF 1877, NoT A LOCAL LAW. See 
The State ex rel. Monahan vy. Walton, 556. 


CONTEMPT 
7 
OFFICER FURNISHING INTOXICATING LIQUORS TO JURORS IS GUILTY OF. See 
The State v. West, 401. 


CONTINUANCE. 


1. Tue court holds that under the circumstances detailed in the opin- 
ion, the trial court did not abuse its discretion in refusing a con- 
tinuance asked for by the accused, on the ground of the absence of 
a witness. The State v. Williams, 110. 


bo 


ReqQuisires OF AFFIDAVIT. A defendant who has on his own appli- 
cation obtained a continuance from one term to another, must 
state in his affidavit for a furt!:er continuance, the names of his wit- 
nesses and the facts which they are expected to prove. Wag. Stat., 
#2 6, 8, pp. 1039, 1040. An application which has been refused is 
not an ‘‘application”’ within the meaning of these sections. The 
State v. Maguire, 197. 


8. Discretion or TRIAL court. The discretionary power of the cir- 
cuit court to grant a continuance will only be reviewed where it is 
manifestly abused. Jb. 


4. ———. Under ordinary circumstances this court will not interfere 
with the exercise by the trial court of its discretion in refusing con- 
tinuances. But in the present case, it appearing by the affidavit of 
the officer, that after he had served two subpcenas on the witnesses 
needed for the defense, both at the same term of court, they had 
secreted themselves to avoid attachment, a conviction of murder 
was set aside, notwithstanding the record showed that the defend- 
ant had previously had a number of continuances. This result was 

the more readily reached because the court, upon examination of 
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the evidence, was impressed with the belief that the jury had been 


. influenced by political party feeling in finding their verdict. The 


State v. Walker, 274. 


CONTRACTS. 


DePENDENT conpiTions. A and B entered into a written con- 
tract, whereby B, in consideration of certain work to be done by 
A, on his premises, agreed to give him two horses. A having failed 
to do the work as agreed, a supplementary contract was made, 
wherein it was agreed that in consideration of B furnishing A with 
money to pay his taxes and purchase material for the prosecution 
of the work, the former was to retain the horses after the work was 
all done, until he should be repaid the amount of his outlays. In 
a suit by A on the first contract, Held, that the right of B to retain 
the horses under the supplementary contract was dependent on his 
advancing the money, and unless such advancements were shown 
to have been made, this contract constituted no defense to the ac- 
tion. Moore v. Waldo, 277. 


RAILROAD CONSTRUCTION CONTRACT: RIGHT OF WAY. A _ sub-con- 
tractor for the construction of a railroad is not bound to procure the 
right of way; and if he is prevented from fulfilling his contract by 
reason of the fact that the company has nota right of way over 
some of the lands through which the road is to run, and the owners 
refuse him permission to enter and do the work, this is a sufficient 
excuse for his failure. Bean v. Miller, 354. 


PAYMENT IN INSTALLMENTS: DEFAULT OF PAYOR: RIGHTS OF CON- 
Tractor. Where work is done undera contract which provides 
for payment by installments at stated periods, and the payments 
are not made, the contractor may quit the work and he will 
then be entitled to recover for all that he has done at the contract 
rates ; and this notwithstanding the contract provides in express 
terms, that the work shall be steadily prosecuted without intermis- 
sion to final completion. Jb. 


PAYMENT TO BE MADE ON ENGINEER'S ESTIMATES. Where it is 
stipulated in a contract that the work to be done under it is to be 
paid for upon the estimates of an engineer, to be made at stated 
times, if the engineer makes only approximate estimates, and the 
contractor is prevented from completing the work through the fault 
of the other party, he may recover for the whole amount of work 
done, as well that of which no estimate has been made as that 
which has been estimated. Jb. 


A PROMISSORY NOTE TREATED AS A MERE MODIFICATION OF A PRIOR 
WRITTEN contTRACT. By the terms of a written contract for the 
sale of certain cattle, a part of the purchase money was to be paid 
in advance. When the time for payment came the seller instead of 
exacting the money, accepted a note, but there was no evidence 
that it was accepted as payment. Subsequently the purchaser re- 
fused to receive the cattle, alleging fraudulent misrepresentation as 
to their quality and condition. The seller having sued upon the 
note; Held, that he could not maintain his action. The acceptance 
of the note amounted only to an alteration of the original contract 
by extending the time of payment of the sum agreed to be paid 
in advance, and the plaintiff’s cause of action, if any, was upon 
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the contract for failure to take and pay for the cattle. Thornberry v. 
Thompson, 481. 


BoARD OF EDUCATION: MECHANIC’S LIEN: BREACH OF BUILDER’S 
ponpD. A board of education having contracted with a builder for 
the erection of a public school house, took from him a bond con- 
ditioned to secure the faithful performance of the contract. The 
builder having procured materials to be furnished and work to be 
done on the building, failed to pay for them, whereupon the labor- 
ers and material men brought their actions to enforce mechanics’ 
liens against the building, and obtained judgments, and the board 
paid the judgments. In an action onthe bond; Held, that these 
tacts constituted a breach of its conditions, and the buard was enti- 
tled to recover the amounts so paid. The State to use of the Board of 
Education v. Tiedemann, 515. 


IMPLIED ASSUMPTION OF DEBT BY ACCEPTING A DEED RECITING SUCH 
assumMpTion. The acceptance of a deed poll containing a recital 
that the land conveyed is subject to a mortgage which the grantee 
assumes, or agrees to pay, imposes a duty on the grantee, and the 
law implies a promise to perform it, on which, in case of failure, 
an action can be maintained. Heim v. Vogel, 529. 


AGREEMENT TO ASSUME JUNIOR ENCUMBRANCE BY ONE WHO AFTER- 
WARDS PURCHASES UNDER SENIOR. A having purchased land, and, 
by a clause in the deed, assumed the payment of an outstanding 
deed of trust, afterwards bought the same land at a sale under 
an execution, the lien of which ante-dated the deed of trust, and 
then executed a second deed of trust. The first deed of trust was 
on record at the time the second was executed, and the second 
in express terms, referred to the deed to A. Sales having taken 
place under both deeds of trust, in a contest between the respective 
purchasers; Held, that after the purchase under the execution the 
land remained in A’s hands as much bound by the first deed of 
trust as if he had himself executed it; and a purchaser under the 
second, having from A’sdeed and the records full notice of the facts, 
took no better title than A. 


CONTRACTS OF A CORPORATION WITH ITS DIRECTORS, VOIDABLE, NOT VOID. 


See Kitchen v. The St. Louis, Kansas City & Northern Railway 
Company, 244. 


CONVERSION. 


GUARDIAN AND WARD: SALE BY GUARDIAN OF WARD'S PROPERTY: AC- 








COUNTING FOR PROCEEDS: CoNveERSION. If a guardian fully ac- 
counts for the proceeds of an unauthorized sale of a note belonging 
to his ward’s estate, the purchaser will not be liable to the ward as 
for conversion, although he bought with notice that the note was 
the ward’s property; neither will the maker after payment to 
the purchaser be liable to pay again to the ward, although he also 
knew the facts when he paid. Gum v. Swearingen, 553. 


CORPORATIONS. 


RAILROAD CORPORATION: MANAGEMENT, NOT FRAUDULENT: DIREC- 
TORS INTERESTED IN CORPORATE cConTRACTS. The North Missouri 
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Railroad Company being heavily indebted and unable to negotiate 
a sale of its bonds, or otherwi-e provide the means necessary for 
the completion of its road, an association was formed, the object of 
which, as expressed in its articles, was the purchase of the bonds, 
and ultimately, if found profitable to do so, the purchase of the 
road itself, provided the association could obtain the control of the 
company. The bonds were subsequently purchased of the com- 
pany, and the association was allowed to name a majority of the 
directors. This transaction being assailed as fraudulent, because 
the control of the company was surrendered to the association, and 
because the association looked to the ultimate acquisition of the 
road; Held, that these facts did not establish fraud. The control 
of the directory was nothing more than a proper security for the 
due application of the money advanced on the bonds; and it would 
not be presumed that the contemplated purchase of the road was 
intended to be made in any other than a lawful manner and under 
circumstances which would authorize it. 

It was further objected that the transaction was constructively 
fraudulent, because, at the time of its consummation three of the 
directors of the company were members of the association; Held, 
that if this were the fact, it would not make the sale void. Kitchen 
v. The St. Louis, Kansas City & Northern Railway Company, 224. 


RAILROAD CORPORATION CONTRACT: CONSIDERATION. The proceeds 
of the bonds mentioned above proving inadequate to complete the 
road, another association, known as the St. Louis & North Missouri 
Association, contracted with the company to furnish the money 
necessary for its completion, and for the payment of certain mort- 
gage obligations then about to become due, and also to purchase 
and hold the company harmless from a matured lien on the road 
then held by the State for $7,000,000. The cash outlay to be made 
under this con‘ract amounted to about $2,000,000. In pursuance of 
the terms of the statute which authorized the sale of the State’s 
lien, the association gave a bond in the sum of $500,000 conditioned 
for the early completion of the road. In return for these assump- 
tions and liabilities, the company issued to the association $4,000,- 
000 of second mortgage bonds, and $5,000,000 of stock; Held, that 
these were issued upon sufficient consideration. Jb. 


CONTRACT WITH DIRECTORS AVOIDABLE. Shortly after the fore- 
going contract was proposed to the company, and before it was for- 
mally accepted, several of the directors of the company became 
members of the association; Held, that this fact rendered the con- 
tract, when made, voidable, but not absolutely void. 


Lacnes oF stocKHoLpers. And it appearing further that the 
existence of the contract and the issue of the second mortgage 
bonds had been reported to a meeting of the stockholders shortly 
after it was made, and that they made no objection and no « ffer of 
aid to the company, but — the association to proceed and 
expend its money in building th: road; Held, that after the lapse 
of five years it was too late for stockholders to impeach the trans- 
action. 


INSOLVENT CORPORATION : CREDITORS MAY COMBINE FOR SELF-PROTEC- 
TION WITHOUT FRAUD. Default having occurred in the payment 
of interest on the second mortgage bonds above mentioned, a sale 
was made under the mortgage, at which the road was purchased, 
by an agent, for the Illinois, Missouri& Kansas Association, an asso- 
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ciation whose capital was subscribed in part by some of the direc- 
tors and other stockholders of the company, who were also creditors, 
and by mortgage bondholders and other creditors, but largely, also, 
by outside parties. This association was formed for the express 
purpose of buying the road and re-organizing it undera new corpo- 
ration; J/eldy that there was no fraud in this. The law does not 
prohibit the creditors of a corporation from combining for the pur- 
»0se of protecting themselves by purchasing its property when 
egally brought to sale, provided it is no part of the agreement to 
prevent competition at the sale or to use any unfair advantage. Ib. 


TRUSTEE SELLING TO HIMSELF. The trustees who made the sale 
were themselves members of the association which made the pur- 
chase, their interest amounting to one thirty-fourth part of the 
whole capital of the association; Held, that this fact did not render 
the sale void, but it gave the company the right to redeem, pro- 
vided the right was exercised within a reasonable time and before 
the intervention of new equities. J. 


ACQUBESCENSE OF CESTUI QUE TrUsT. The second mortgage was 
executed in 1868, and was reported at the next meeting of the stock- 
holders as a liability of the company. The sale took place in Au- 
gust, 1871. This suit was brought in July, 1873, and the amended 
petition on which the case was tried, was filed in December, 1874. 
The plaintiff was all the time a stockholder, was present at the 
sale, and though he believed the mortgage to be illega! and void, 
sought no information from the trustees, and made no effort to stop 
the sale. He subsequently agreed to convert all of his stock into 
stock of the corporation created by the members of the association 
for the purpose of owning and operating the road, and did actually 
so convert, and afterwards sold a part of it for cash. The proceeds 
of the second mortgage bonds were «ised in completing the road, 
and between the date of the sale and the bringing of this suit, other 
large sums of money had been expended by the new corporation in 
improving the road, and more than one-half of its stock had passed 
into the hands of innocent purchasers. Plaintiff bought the greater 
portion of his stock in the old company after the road was adver- 
tised for sale, at one-tenth to one-twentieth of its par value; Held, 
that these were such circumstances of delay, acquiescence and 
ratification as cut off the plaintiff’s right to redeem. While a cestui 
que trust has a right to come into a court of equity and ask that a 
sale of trust property made by a trustee to himself be set aside, his 
coming must be timely; he has no right to lie idly by until new 
equities arise, and speculate on the success or non-success of the 
investment or transaction of which he complains, and see others, 
in good faith and without fraud, by a vast expenditure of money, 
make that valuable which was before valueless, and then come and 
ask the aid of the chancellor to enable him to appropriate to him- 
self such benefits and advantages. Jb. 


STOCKHOLDERS CHARGEABLE WITH KNOWLEDGE OF CORPORATE REC- 
orps. Held, also, that as the plaintiff was a stockholder in the 
company, and all the facts in relation to the execution of the mort- 
gage, the circumstances under which it was made, and the sale of 
the bonds were shown by the records of the company, he was 
chargeable with knowledge of them, and must be held to have been 
cognizant of the frauds committed, if there wereany, especially as 
he declined to make any inquiries of the trustees making the sale. 
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Ignorance, under such circumstances, may well be imputed to him 
as knowledge. 


EQUuITIES OF STOCKHOLDERS WHEN DIRECTORS BUY CORPORATE OBLI- 
GATIONS AT A DiscouNt. The second mortgage not covering cer- 
tain portions of the property of the North Missouri Railroad 
Company, the Illinois, Missouri & Kansas Association, for the ex- 
press | pclae of acquiring those portions, bought up the greater 
part of the floating debt of the company at a discount, caused judg- 
ments to be obtained against the company on these claims at their 
face value, in the name of individuat members of the association, 
had the road with all its property again sold under these judgments 
and became the purchaser as before. The directors of the North 
Missouri Railroad Company were at the time members of this asso- 
ciation, but they were also creditors of the company to a 7 large 
amount, and were liable on its obligations as indorsers, and other 
members of the association were also creditors to a large amount; 
Held, that none of these circumstances rendered the sale per se 
fraudulent and void. The judgment for the face value of the claims 
may have been excessive and improper; but before the could be 
a divestiture of the title acquired under the sale, equity would, at 
the very least, require the plaintiffs to repay the amount actually 
expended in Guschaatine them. Jb. 


STOCKHOLDER ESTOPPED BY CORPORATE act. A stockholder in a 
corporation will not be allowed to deny the validity of stock issued 
by the corporation in consideration of the acquisition of property, 
so long as the corporation retains the property. Buford v. The Keo- 
kuk Northern Line Packet Company, 611. 


RAILROADS: DAMAGES: CHANGE OF ROUTE: WITHDRAWAL OF TRAINS: 
VIOLATION OF CHARTER A QUESTION FORTHE STATEONLY. Inan action 
by a private citizen to recover damages from a railroad company, 
sustained in the depreciation of his property by such company’s 
discontinuance of its old route for the passage of its through trains, 
and its construction of a new route for that purpose, Held, not com- 
petent for the citizen to raise the question that such acts of the 
company were in violation of its charter; such question could only 
be raised in an action brought by the State. (Following Martin- 
dale v. R. R. Co., 60 Mo. 510.) 

Per Hoven, J.—It was competent, in such action, to inquire into 
the right of the company to alter the number or character of 
the trains formerly run over the old route; but its right so to do 
was clear, if it continued to furnish the public with sufficient ac- 
commodation for freight and passengers. Kinealy v. The St. Louis, 
Kansas City & Northern Railway Company, 658. 


CoUNTY SUBSCRIPTION TO RAILROAD stocK. See Wagner v. Meety, 150. 


COSTS. 


Criminat. The expense of boarding a petit jury impaneled to try a 


murder case, cannot be taxed as costs against the county. Bright t. 
Pike County, 519. . 
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CO-TEN ANTS. 


DxDICATION OF JOINT PROPERTY, BY ONE. A dedication by one tenant 
in common of a part of the common property to public use, will 
not bind his co-tenants, so as to prevent them ffom inclosing and 
using the part so dedicated. McBeth v. Trabue, 642. 


COUNTY. 


SERVICE OF SUMMONS UPON. The mode of service of a summons upon a 
county is prescribed By Wag. Stat., 7 6, p. 408, and is exclusive. No 
copy of the petition is required to be served with the writ, as in 
ordinary cases. Weil v. Greene County, 281. 


Tur CITY OF ST. LOUIS IS NOT A couNTy. See the State ex rel. Burden v. 
Walsh, City Register, 408. 


COUNTY BONDS. 


1. CouNTY SUBSCRIPTION TO RAILROADS: INJUNCTION AGAINST, BY 
CITIZENS AND TAX-PAYERS. If a railroad company fails to comply 
with tle conditions on which a county subscription has been made 
to its stock, injunction will lie to prevent it receiving bonds agreed 
to be issued in payment, and to compel the surrender and cancella- 
tion of any already issued; and this remedy may be invoked by 
any one who is a citizen and tax-payer of the county. Wagner v. 
Meety, 150. 


2. CoNs0LIDATION OF RAILROADS The privilege conferred upon a raile 
road company, by a charter granted in 1857, of having subscrip- 
tions made to it by county courts without the sanction of a pop- 
ular vote, was not a vested right, and if the company became 
consolidated with another, this privilege did not pass to the consoli- 
dated company so as to authorize such a subscription to be made 
after the constitution of 1865 took effect without such sanction. J). 


3. PLEADING: ACTION ON COUNTY BONDS: REQUISITES OF PETITION. In 
an action on bonds issued to pay a subscription by a county toa 
railroad company every essential element of the power given to the 
county to make such subscription, must be stated in the petition. 
Weil v. Greene County, 281. 


4. MANDAMUS TO COMPEL COUNTY TREASURER TO PAY COUPONS: COUNTY 
WARRANT. The holder of county interesi coupons is not obliged 
to obtain a warrant on the county treasury before demanding pay- 
ment. It is the duty of the treasurer, if he has funds, to pay on 
presentation of the coupons at the treasury. If he refuses, he 
may be compelled by mandamus. The fact that the funds have 
been withdrawn by the county court since demand was made will 
be no defense to him; neither will the fact that the validity of the 
coupons is being contested by the county in another proceeding. 
The State ex rel. Lane v, Craig, 565. 


THEIR LIABILITY TO TAXATION. The State ex rel. Dunnica vy. The County 
Court of Howard County, 454. 


See Tax, 13. 
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COUNTY COLLECTOR. 


His SETTLEMENT: LIEN OF CLERK’S CERTIFICATE OF DELINQUENCY. 
An abstract of a settlement of a delinquent collector with the 
county court was filed with the clerk of the circuit court attested 
thus: “ Witness my hand this 17th day of August, 1863. J. O. 
Jewett, county clerk Schuyler county, Missouri.’”’ The statute pro- 
vided that when such a settlement was filed with the clerk of the 
circuit court, certified by the clerk of the county court under his 
hand and seal of office, it should operate a lien upon the real estate 
of the collector, and could be carried into effect in the same manner 
and with like effect as a judgment of the circuit court; Held, that 
the statute should be strictly construed, and as the ‘certificate in 
question lacked the seal of the county court, it conferred no lien, 
and no execution could issue on it. Sidirell v. Birney, 144. 


THE CITY OF ST. LOUIS NOT A COUNTY: COLLECTOR. The city of St. 
Louis, as constituted by the scheme of separation, is a city proper, 
and not a county; and the provisions of law which were in force 
before its adoption, requiring the election of a county collector and 
county marshal for the county of St. Louis, are not applicable to 
tothecity. The State ex rel. Burden v. W. alsh, 408. 


COUNTY MARSHAL. 


In st. Louris. See the State ex rel. Burden y. Walsh, 408. 


bo 





COURTS. 


Cass COUNTY COMMON PLEAS COURT: TRANSFER OF PROBATE CASES. 
It was error for the circuit court of Cass county to transfer to the 
common pleas court a case against an administrator pending in the 
circuit court on the 17th day of March, 1873, the date of the passage 
of the act amending the act establishing the common pleas court. 
There is no provision in that act requiring such transfer. Ewing v. 
Brooks, 49. 


JURISDICTION OF BARTON COUNTY PROBATE CouRT. Theact of March 
19th, 1866, establishing probate courts for Barton and other coun- 
ties, (Sess. Acts 1865 6, p. 84,) conferred upon those courts ex- 
clusive original jurisdiction of all demands against the estates of 
deceased persons. The fact that a living person was jointly liable 
with the estate of a decedent would not authorize the circuit court 
to take jurisdiction. Julianv. Ward, 155 


ATCHISON PROBATE COURT: CRIMINAL JURISDICTION. The probate 
court of Atchison county has power to admit to bail and take recog- 
nizance from persons charged with crime. The State v. Millsaps, 359. 


CAPE GIRARDEAU COURT OF COMMON PLEAS: CHANGE OF VENUE. The 
Cape Girardeau court of common pleas has power to order a 
case pending before it to be sent to the circuit court of another 
county for trial upon proof of prejudice on the part of the inhabit- 
ants of Cape Girardeau county. The State to use of the Board of Ed- 
ucation v. Tiedemann, 515. 


CRIMINAL COURT OF THE SIXTH JUDICIAL circuIT, &c. See the State v. 


Williams, 110. 
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CRIMINAL LAW. 





Ciry OKDINANCE AGAINST GAMING: REPEAL. A city having the 
power, under its charter, to pass ordinances, may likewise repeal 
them on such conditions as are reasonable and just. The repeal of 
an ordinance to suppress gaming, except as to offenses committed 
and forfeitures incurred previous thereto; Held, valid. City of 
Kansas v. White, .26. 


ALIBI: REASONABLE pount. When, upon the trial of an indict- 
ment for murder, the prisoner has given evidence to prove an alibi, 
it is error for the court to refuse an instruction to the effect that the 
jury must acquit if they have a reasonable doubt as to his absence 
at the time of the homicide. The State v. Lewis, 92. 


PRESENCE OF THE PRISONER. The rule that the record must affir- 
matively show the presence of the prisoner during the progress of 
the trial and at the rendition of the verdict, is sufficiently complied 
with if it shows that he was present at the opening of court on the 
day when the verdict was rendered. His absence will not be pre- 
sumed until adjournment. Jb. 


ALIBI: EVIDENCE IN REBUTTAL. When evidence has been given on 
behalf of the prisoner to prove an alibi, the prosecution is entitled 
to offer rebutting evidence to prove his presence. Jb. 


Setr perense. The plea of self defense is not available by one 
who, himself, brings on an affray, or who prepares himself for an 
encounter in which he intends to wreak his malice. The State v. 
Maguire, 197. 


EVIDENCE OF DEFENDANT IN HIS OWN BEHALF. Where a prisoner tes- 
tifies on a trial in his own behalf, the jury may be properly in- 
structed to consider this fact in determining the credit to be given 
to his testimony. Jb. 


Forreiture or rEcoGNIZANCE. The cognizor in a bond condi- 
tioned for his appearance at the next term of the circuit court to 
answer to an indictment then to be preferred, and not to depart 
from the court without leave, forfeits his bond if he fails to appear, 
or having appeared, departs without leave, whether an indictment 
is found against him or not. The State v. Millsaps, 359. 


ARRAIGNMENT AND PLEA, WHEN NECESSARY, WHEN NOT. The rule 
that in order to sustain a conviction for a criminal offense, the record 
must show that the defendant was arraigned and that a plea was 
entered, has never been extended to cases other than proceedings 
by indictment. It does not apply to a prosecution for violation of 
a city ordinance prohibiting the keeping of a bawdy house. The 
City of Lexington v. Curtin, 626. 


PROSECUTING OFFICER CANNOT ADOPT COMPLAINT NOT MADE BY HIMSELF. 


See City of Kansas y. Flanagan, 22. 


CRIMINAL PROSECUTION TO ENFORCE PAYMENT OF LAWYERS’ LICENSE TAX. 


See the City of St. Louis v. Sternberg, 289. 


WHAT IS A DEADLY WEAPON, A QUESTION FOR THE JURY. See The State vy. 


Harper, 425, 
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THE STATE’S RIGHT OF APPEAL IN CRIMINAL CASES. 


2 INDEX. 





: See the State v. Bol- 
linger, 577. 


DAMAGES. 


IxsuNcTion will issue to prevent the invasion of a right secured by 
statute without proof of damage. St. Louis Railroad Company v. 
Northwestern St. Louis Railway Company, 65. 


EX&MPLARY DAMAGES cannot be recovered without proof of ag- 
gravating circumstances attending the injury. Morgan v. Durfee, 469. 


EVIDENCE OF DEFENDANT'S WEALTH: EXEMPLARY DAMAGES. The 
pecuniary standing of the defendant is not a proper subject of in- 
quiry as bearing upon the question of damages sustained by the 
plaintiff, unless the case is attended by such circumstances of aggra- 
vation as will authorize the giving of exemplary dameges. And 
this is the rule in actions brought under Wagner’s Statutes, section 
4, page 520, as well as in ordinary cases. Th. 


MEASURE OF RECOVERY BY WIDOW FOR THE KILLING OF HER ITUSBAND. 
When a laborer employed by a railroad company is killed in conse- 
quence of the use of defective apparatus, a cause of action accrues 
to his widow under section 3 of the damage act, (Wag. Stat., p. 520,) 
and ngt under section 2; and the measure of damages will not be 
the sum of $5,000, as provided in section 2, but a sum not exceeding 
that amount as provided in section 3. (Elliott v. St. L. & I. M. R. 
R. Co., 67 Mo. 272.) Holmes v. The Hannibal & St. Joseph Railroad 
Company 53. 


CoMMON CARRIER: ACTION AGAINST, FOR DELAY IN TRANSPORTATION OF 
CATTLE: MEASURE OF DAMAGES. In an action against a common 
carrier for damages occasioned by delay in the transportation and 
delivery of cattle, the measure of damages is the difference between 
the market price of the cattle when they arrived at their destina- 
tion and the market price when they should have arrived, together 
with compensation for the difference between the shrinkage in 
weight actually sustained by the cattle and that which would have 
occurred if there had been no delay. (Sturgeon vr. R. R. Co., 65 Mo. 
570.) Evidence is not admissible to show that between the time of 
their arrival and the time when they were sold, a decline in the 
market took place. Glascock v. The Chicago & Alton Railroad Com- 
pany, 589. 


To INDIVIDUAL, CAUSED BY DISCONTINUANCE OF RAILROAD TRAINS. A 
railroad company is not liable in damages to an individual for de- 
preciation in the value of his property caused by the company’s 
partial withdrawal of trains, unless the depreciation was special and 
peculiar to him, and not shared by the other members of the com- 
munity. Kinealy v. The St. Louis, Kansas City & Northern kailway 
Company, 658. 


DAMAGES FROM UNSAFE SIDEWALK. See Oliver v. The City of Kansas, 79. 


OCCASIONED BY CONSTRUCTION OF RAILROAD IN A PUBLIC STREET. See 


Swenson v. The City of Lexington, 157. 
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IN EJECTMENT FOR STREET WRONGFULLY OPENED. See Armstrong v. The 
City of St. Louis, 309. 








1, 


LIABILITY FOR DAMAGES OCCASIONED BY FALL OF A HOUSE DURING A WIND- 


storm. See Flori v. The City of St. Louis, 341. 


DEEDS. 


A CERTIFICATE OF ACKNOWLEDGMENT of a deed ran thus: ‘“ State of 
Missouri, Schuyler county, ss.; Be it remembered that before the 
undersigned, circuit clerk, comes L. H. C.,” &e.; Held. that it suffi- 
ciently appeared that the certificate was granted by the clerk of the 
circuit court of Schuyler county. Sidwell v. Birney, 144. 


A CASE WHERE A DEED WAS PRESUMED. A deed from Juan Arenton 
to Jonathan Hillebran was the only link wanting to complete achain 
of title from a concession by the Spanish Lieutenant-Governor, A. 
D. 1780, to the passage of the legal title from the United States in 
1874. Hillebran was the brother-in-law of John Herrington, of 
whose name Arenton was probably a perversion, and procured a 
deed dated May 24th, 1800, from Robideaux, under which Arenton 
acquired title. At the execution of this deed Arenton was not 
present, although his presence was therein recited ; and, contrary 
to the Spanish custom, his name was not signed thereto. Hille- 
bran’s name was signed to the deed, and he at once went into pos- 
session of the land thereunder. In 1808 he presented a claim to the 
land before the board of commissioners, in his own caper 
of Robideaux ; in 1811 he presented the claim in the name of John 
Herrington, as such assignee. In the first case the claim was con- 
firmed to the legal representatives of Robideaux ; and in the latter 
to the legal representatives of Dorian, the original grantee. Actual 
possession was the main basis for the grant and confirmation under 
the Spanish law and the law of the United States. Three days after 
the latter confirmation, Hillebran conveyed the land in his own 
name. From the year 1800 until hisdeath in 1864, Herrington lived 
in the immediate vicinity of the land, except for a period of seven 
or eight years, and was never heard to make any claim to the land 
whatsoever. Hillebran, and those claiming under him, bad been 
in possession for nearly seventy-five years; Held, that the deed to 
Arenton was a mistake, or else Arenton had conveyed to Hillebran 
and that, although the facts were singular and difficult to be ex- 
plained, for the purpose and upon the principle of quieting the 
possession, the court sitting as a jury, was authorized to presume, 
and should have presumed, such a conveyance. Srinley v. For- 
sythe, 176. 


CONVEYANCE TO MOTHER AND CHILDREN. A conveyance to a 
woman ‘and all her children she now has or ever will have,” vests 
a life estate in the mother with remainder to the children. ENRY, 
J., dissenting. Kinney v. Mathews, 520. 


EQUITABLE DOCTRINE AS TO EFFECTUATING CONVEYANCES IN CASE OF DE- 


FECTIVE EXECUTION OF POWER. See Kinney v. Mathews, 520. 


DEDICATION OF PUBLIC HIGHWAY. See McBeth v. Trabue, 642. 
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DEEDS OF TRUST AND MORTGAGES. 


1. PReMATURE SALE UNDER. A sale made by a trustee in the execu- 4 
tion of a deed of trust before the occurrence of the event, upon the 
happening of which he is authorized to sell, is void. Litelgeorge v. 
Mutual House Building Association, 52. 


2. TRUSTEE’S STATEMENTS, AS EVIDENCE AGAINST CESTUI QUE TRUST. 
Statements made by a trustee cannot be treated as admissions of the 
cestui que trust, and are not binding upon the latter unless made by 
his authority. Jb. : 


8. TRUSTEE MUST BE PRESENT THROUGHOUT THE SALE. When a sale is 
made under a deed of trust, it is the duty of the trustee to be pres- 
ent for the purpose of observing its progress, protecting the interests 
of the parties concerned, rejecting fraudulent bids, and if necessary, 
adjourning the sale; and he must be present during the whole sale. 
It is not sufficient that he is present at its opening and close, if he 
absents himself during its progress. Brickenkamp v. Rees, 426. 


4. A MORTGAGE VOID IN PARTONLY. A mortgage covering the fixtures 
and furniture of a drug store and also the stock of drugs, will not 
be held void as to the fixtures and furniture, because as to the stock 
of drugs it is invalidated by the fact that the mortgageor, with the 
consent of the’ mortgagee, remained in possession and continued 
his usual business of selling the drugs.. (Following State to use, &c., r 
v. Tasker, 31 Mo. 445; State to use, &c., v. D’ Oench, 31 Mo. 453.) Don- 
nell v. Byern, 468. 


AS AFFECTED BY PRIOR FRAUDULENT CONVEYANCE. See St. Louis Mutual 
Life Insurance Company v. Cravens, 72. 


DISTRIBUTION OF PROCEEDS OF SALE UNDER. See Olmstead vy. Tarsney, 396. 


Assumption or. See Heim y. Vogel, 529. 


DEMURRER. 

CANNOT RAISE THE QUESTION WHAT IS A DEADLY WEAPON. Whethera 
knife or a brickbat is a deadly weapon, is not a question of law to 
be determined on demurrer to an indictment, but a question of fact 
forthe jury. The State v. Harper, 425. 


See State v. MIvisaps, 359. 


DEPOSITIONS. 


TAKEN IN ANOTHER Sutt. Where one of the parties to a suit wasa party 
to a former suit, while the other claims title to the matter in contro- 
versy through the other party to the former suit, a deposition taken 
in the former suit upon sufficient notice, is admissible in evidence 
without being filed in the latter, and without other notice being 
given of its intended use, provided no surprise is worked. Adams | 





v. Raigner, 363. 
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DEPUTY. 


Ciry ATTORNEY CANNOT ACT BY, WHEN. See City of Kansas v. Flana- 
» 
gan, 22. 


DESTROYED RECORD. 


SUPPLYING DESTROYED JUDGMENT. In a proceeding to supply a judg- 
ment, the record of which has been destroyed, the court should 
not render a new judgment, but should restore the old one, so as 
to make the aml show when it was rendered, against whom and 
the amount. This is all that the statute relating to the supplying of 
lost and destroyed records was intended to accomplish. Gen. Stat. 
1865, p. 182. Julian v. Ward, 153. 


DOMICIL. 


1, THE RIGHT TO DEFEND ONE’S PERSON AND PROPERTY. Every man has 
a right to defend his premises from intrusion as well as his person 
from attack, and for that purpose to employ such force as may 
reasonably appear to him to be necessary ; and if in the use of such 
force fatal consequences unexpectedly ensue to the intruding or 
attacking party, he is not answerable for them. Morgan v. Dur- 
fee, 469. 


ONE’S PLACE OF BUSINESS. One’s business office is pro hac vice 
his dwelling, and the owner has the same right to use force in de- 
fending it against intrusion as he has in defending his dwelling. Jd. 





See Tue Strate EX REL. DunNica vy. Tue County Court or Howarp 
Country, 454. 


DUE PROCESS OF LAW. 


IN ASSESSMENT OF TAXES. See the State ex rel. Ferguson v. Moss, 495. 


ECCLESIASTICAL LAW. 


DEVISE TO OLD SCHOOL BAPTIST CHURCH VOID UNDER CONSTITUTION OF 
1865. See Boyce v. Christian, 492. 


EJECTMENT. 


1. ACTION TO RECOVER FOR IMPROVEMENTS BY DEFEATED DEFENDANT IN. 


An action under Wag. Stat., section 20, page 561, by a defendant 
in an ejectment suit against whom a judgment for possession has 
been rendered, to recover compensation for improvements made in 
good faith on the land prior to the action of ejectment, must be 
brought in the court in which such judgment was rendered, and 
before eviction from the premises. Malone v. Stretch, 25. 


2. FoRM OF JUDGMENT IN suUCH ACTION. The statute does not authorize 


an absolute judgment for a pecuniary recovery in favor of the occu- 
pying claimant. Jb. 


To RECOVER A STREET-way. The owner of land wrongfully taken by 
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a city and converted into and used as a public street, may maintain 
ejectment against the city forits recovery. Armstrong v. The City of 
St. Louis, 309. 


DAMAGES IN EJECTMENT: BENEFITS FROM STREET OPENING. In eject- 
ment to recover land wrongfully appropriated by acity for a street, 
the jury have no right to consider the benefits accrued to the plaintiff 
by reason of the making of the street, in reduction of damages 


DELINQUENT VENDEE SUED IN EJECTMENT MAY RETAIN POSSESSION ON PAY- 


MENT OF PURCHASE MONEY, WHEN. See Fulkerson vy. Brownlee, 371. 


ELECTION. 


ON COUNTY SUBSCRIPTION TO RAILROAD STOCK. See Wagner v. Meety, 150. 


EMINENT DOMAIN. 


SURRENDER OF LAND BY OWNER WITHOUT PRE-PAYMENT OF DAMAGSS. 
The court affirms the rule laid down in this case when it was here 
before (57 Mo. 256), as to acquiescence of the land owner in the con- 
struction of a railroad over his land pending proceedings for con- 
demnation. Provolt v. The Chicago, Kock Island & Pacijic Railroad 
Compony, 633. 


EXECUTION TO KNFORCE PAYMENT OF DAMAGES. Section 31, page 
327, Wagner’s Statutes, requiring motion and notice before an 
execution can be issued against a railroad company to compel pay- 
ment of damages assessed for the taking of land for right of way, 
does not apply to the Chicago & Southwestern Railroad Company. 
Under the charter of that company a general judgment may be 
rendered against the company, for the enforcement of which execu- 
tion may issue. of course, as in other cases. (Acts 1860, p. 441, 2 4; 
Acts 1853, p. 357, 48,9.) Jb. 


JUDGMENT ON A SECOND ASSESSMENT OF DAMAGES. Where a sec- 
ond assessment of damages is made in a proceeding to condemn 
land for railway purposes, the court must render judgment for the 
full amount found by the commissioners. If money has been paid 
into court upon a former assessment, which has since been set aside 
at the instance of the land owner, it cannot be treated as a payment 
or allowed as acredit on the judgment. Jh. 


EQUITABLE LIEN FOR PRICE OF LAND TAKEN AND NOT PAID For. The 
owner of land condemned for railway purposes and not paid for, 
retains a lien for the price, even after the road has gone into 
operation, and a court of equity will enforce the lien against tire 
company taking the land and all others occupying it as lessees or 
otherwise. 


INJUNCTION TO COMPEL PAYMENT OF DAMAGES. When a railroad 
company, for whose use land has been condemned and taken, 
has become insolvent, and the owner has appealed in vain toall the 
statutory remedies for collection of his damages, a court of equity 
will afford relief by ordering payment, and, in default of payment, 
will restrain the original company or any company holding under 
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it from operating the road on his land. The time within which 
payment should be made in order to avoid the consequences of de- 
fault, should be prescribed in the final decree. It is not sufficient 
that it be prescribed in an interlocutory decree. Jb. 


- EQUITY. 

RELIEF AGAINST MIXED AND MUTUAL MISTAKE OF LAW AND FACT. An 
administrator sold lands of his intestate, supposing and represent- 
ing that it was the fee that he was selling. The purchaser supposed 
it was the fee that he was buying. It turned out that nothing 
passed by the sale but the equity of redemption. Held, that this 
was such a case of mixed and mutual mistake of law and fact as 
entitled the purchaser to relief in equity. Griffith v. Townley, 13. 


ADMINISTRATOR'S SALE: REPORT OF SALE: INSUFFICIENT DEED: PURCHA- 
SER’S EQUITY FOR A DEED. In an action of ejectment it appeared by 
the records of the probate court that a sale of several parcels of 
land had been made by an administrator in obedience to an order 
of the court, and had been approved by the court. It appeared, 
also, that the purchase money had been paid in full, and the pur- 
chaser had been put in possession of the tract in controversy by the 
administrator, but the deed, which he received, did not in terms 
describe the land. It did, however, use the description employed 
in the report of sale, which, after enumerating several tracts by 
their numbers, stated that they contained in the aggregate 53 74-100 
acres. It was shown by parol evidence that all the lands of the de- 
cedent amounted to exactly 353 74-100 acres, including the tract in 
controversy, and that they constituted a farm, the dwelling house 
and orchard of which were on this tract. Defendants claiming 
under this sale; Held, that,as bona fide purchasers, they had rights 
which a court of equity would enforce; that, although for want of 
explicitness in the description, the administrator’s deed might not 
convey the legal title, vet the same degree of particularity is not 
required in a report of sale as in a deed, and since it sufficiently ap- 
peared that the tract in controversy was in point of fact sold and 
paid for, as against the plaintiffs, who were heirs of the decedent, 
defendants were entitled to the land; and accordingly there was a 
decree vesting the title in them. Gilbert v. Cooksey, 42. 


8. RELIEF AGAINST FRAUDULENT PARTITION SALE: PARENT AND CHILD. 


The defendant, being the step-father of the plaintiffs, a ter their 
mother’s death, by a course of bad treatment, drove all but one 
of them from the home which had been left them by their 
father, and continued himself to occupy the property, as he had 
done for years previously. The plaintiffs were all minors at the 
time. Shortly afterwards he caused himself to be appointed guar- 
dian of the one who remained with him, and as guardian, immedi- 
ately instituted proceedings for the partition of the property. The 
writ was served upon the present plaintiffs, but being unable to 
read, they did not understand what it meant. The proceedings re- 
sulted in a decree for partition, and, at the instance of the present 
defendant, a sale was ordered. The sale was advertised according 
to law, and defendant became the purchaser at the price of $100. 
The land was, at the time, worth $700 or$1,000. Defendant paid the 
purchase money, but it was subsequently refunded to him by the 
sheriff, none of the plaintiffs receiving any share of it. Defendant 
did not inform any of the plaintiffs that the partition proceedings 
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were pending, or that a sale was to take place, although he often saw 
them, nor did any of them, except, perhaps, the eldest, know of the 
fact; neither did he mention the matter to any of his neighbors. 
Plaintiffs having sued to have the sale and the sheriff’s deed exe- 
cuted in pursuance of it set aside as fraudulent; eld, that thev 
were entitled tosuch relief, and a decree in their favor was affirmed. 
Henrioid v. Neusbaumer, 96. 


? FRAUDULENT IN PART, FRAUDULENT IN TOTO. Under the cir- 
cumstances detailed above, the fact that at the time of the sale one 
of the present plaintiffs was of age, and perhaps knew that it was to 
take place, and that the present defendant was not the guardian of 
any but the youngest, and, therefore, was not by law disabled to 
buy the interests of the others, was held no obstacle toa decree set- 
ting aside the entire sale. A court of equity will not go into vulgar 
fractions to ascertain what proportion of such a transaction may be 
upheld. Jb. 





: No Lacnes. Plaintiffs did not bring their suit until eight 
years after the sale. In the meantime defendant had put improve- 
ments on the land to the value of $500. Plaintiffs all lived in the 
same county during the whole time; but it was not shown that they 
discovered the fraud which had been practiced on them before the 
improvements were made; Held, that no such laches was proven 
as ought to preclude the plaintiffs from equitable relief. Jb. 





EQUITARLE INTERFERENCE AS BETWEEN PARTIES NOT IN PARI DELICTO. 
Where one who reposes confidence in another, has been induced 
by the fraudulent misrepresentations of the latter to attempt the 
perpetration of a fraud, the two are not in pari delicto, and as between 
them the rule in favor of the possessor cannot be invoked to pre- 
vent equity from interfering on behalf of the former. Poston v. 
Balch, 115. 


Cask AaDsupGep, The plaintiff and his wife, having determined 
to separate, agreed upon a division of property, and she accepted a 
portion in lieu of alimony and other claims against his estate. Pre- 
vious to this, she had instructed her attorney to institute a suit on 
her behalf fora divorce. The attorney not being apprised of the 
financial settlement, inserted in the petition a claim for alimony. 
The husband not knowing that this was done by mistake, became 
greatly alarmed. While in this state of mind, he visited the present 
defendant, who was an old acquaintance and apparently warm 
friend. During the visit he disclosed his troubles with his wife, and 
requested the defendant’s intercession to induce her to withdraw 
her claim. The defendant undertook the mission, but instead of 
carrying it out in good faith, urged her to insist upon her claim. 
She, however, declined, and declared her purpose of standing by 
the arrangement already made. The defendant, nevertheless, re- 
ported to the plaintiff that she would insist on the claim as made 
in the petition, and suggested to him, as a means of defeating her, 
that he should put his property into the hands of a friend. Acting 
on this suggestion, plaintiff did, for a nominal, or, at least, an inade- 
quate consideration, transfer all of his property todefendant. Hav- 
ing subsequently discovered the fraud practiced upon him, plaintiff 
brought this suit to set aside the transfer, and to subject certain 
real estate, for which defendant had exchanged the property, to a 
lien for its value. Held, that the parties were not in pari delicto, and 
equity would afford the relief sought. Jb. 
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RAILROAD CORPORATION: MANAGEMENT, NOT FRAUDULENT: DIREC- 
TORS INTERESTED IN CORPORATE CoNTRACTS. The North Missouri 
Railroad Company being heavily indebted and unable to negotiate 
a sale of its bonds, or otherwi-e provide the means necessary for 
the completion of its road, an association was formed, the object of 
which, as expressed in its articles, was the purchase of the bonds, 
and ultimately, if found profitable to do so, the purchase of the 
road itself, provided the association could obtain the control of the 
company. The bonds were subsequently purchased of the com- 
pany, and the association was allowed to name a majority of the 
directors. This transaction being assailed as fraudulent, because 
the control of the company was surrendered to the association, and 
because the association looked to the ultimate acquisition of the 
road; Held, that these facts did not establish fraud. The control 
of the directory was nothing more than a proper security for the 
due application of the money advanced on the bonds; and it would 
not be presumed that the contemplated purchase of the road was 
intended to be made in any other than a lawful manner and under 
circumstances which would authorize it. 

It was further objected that the transaction was constructively 
fraudulent, because, at the time of its consummation three of the 
directors of the company were members of the association; Held, 
that if this were the fact, it would not make the sale void. Kitchen 
v. The St. Louis, Kansas City & Northern Railway Company, 224. 


RAILROAD CORPORATION CONTRACT: CONSIDERATION. The proceeds 
of the bonds mentioned above proving inadequate to complete the 
road, another association, known as the St. Louis & North Missouri 
Association, contracted with the company to furnish the money 
necessary for its completion, and for the payment of certain mort- 
gage obligations then about to become due, and also to purchase 
and hold the company harmless from a matured lien on the road 
then held by the State for $7,000,000. The cash outlay to be made 
under this coniract amounted to about $2,000,000. In pursuance of 
the terms of the statute which authorized the sale of the State’s 
lien, the association gave a bond in the sum of $500,000 conditioned 
for the early completion of the road. In return for these assump- 
tions and liabilities, the company issued to the assqciation $4,000,- 
000 of second mortgage bonds, and $5,000,000 of stock; Held, that 
these were issued upon sufficient consideration. Jb. 


CoNTRACT WITH DIRECTORS VOIDABLE. Shortly after the fore- 
going contract was proposed to the company, and before it was for- 
mally accepted, several of the directors of the company became 
members of the association; Held, that this fact rendered the con- 
tract, when made, voidable, but not absolutely void. 


LACHES OF sTOCKHOLDERS, And it appearing further that the 
existence of the contract and the issue of the second mort 
bonds had been reported to a meeting of the stockholders shortly 
after it was made, and that they made no objection and no offer of 
aid to the company, but permitted the association to proceed and 
expend its money in building the road; Held, that after the lapse 
of five years it was too late for stockholders to impeach the trans- 
action. 


INSOLVENT CORPORATION : CREDITORS MAY COMBINE FOR SELF-PROTEC- 
TION WITHOUT FRAUD. Default having occurred in the payment 
of interest on the second mortgage bonds above mentioned, a sale 
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was made under the mortgage, at which the road was purchased, 
by an agent, for the Illinois, Missouri & Kansas Association, an asso- 
ciation whose capital was subscribed in part by some of the direc- 
tors and other stockholders of the company, who were also creditors, 
and by mortgage bondholders and other creditors, but largely, also, 
by outside parties. This association was formed forthe express 
purpose of buying the road and re-organizing it undera new corpo- 
ration; Held, that there was no fraud in this. The law does not 
prohibit the creditors of a corporation from combining for the pur- 
— of protecting themselves by purchasing its property when 
egally brought to sale, provided it is no part of the agreement to 
prevent competition at the sale or to use any unfair advantage. Jb. 


TRUSTEE SELLING TO HIMSELF. The trustees who made the sale 
were themselves members of the association which made the pur- 
chase, their interest amounting to one thirty-fourth part of the 
whole capital of the association; Held, that this fact did not render 
the sale void, but it gave the company the right to redeem, pro- 
vided the right was exercised within a reasonable time and before 
the intervention of new equities. Jb. 


ACQUIESCENSE OF CESTUI QUE TRUST. The second mortgage was 
executed in 1868,and was reported at the next meeting of the stock- 
holders as a liability of the company. The sale took place in An- 
gust, 1871. This suit was brought in July, 1873, and the amended 
vetition on which the case was tried, was filed in December, 1874. 

he plaintiff was all the time a stockholder, was present at the 
sale, and though he believed the mortgage to be illega! and void, 
sought no information from the trustees, and made no effort to stop 
the sale. He subsequently agreed to convert all of his stock into 
stock of the corporation created by the members of the association 
for the purpose of owning and operating the road, and did actually 
so convert, and afterwards sold a part of it for cash. The proceeds 
of the second mortgage bonds were used in completing the road, 
and between the date of the sale and the bringing of this suit, other 
large sums of money had been expended by the new corporation in 
improving the road, and more than one-half of its stock had passed 
into the hands of innocent purchasers. Plaintiff bought the greater 
portion of his stock in the old company after the road was adver- 
tised for sale, at one-tenth to one-twentieth of its par value; Held, 
that these were such circumstances of delay, acquiescence and 
ratification as cut off the plaintiff’s right to redeem. While a cestui 
que trust has a right to come into a court of equity and ask that a 
sale of trust property made by a trustee to himself be set aside, his 
coming must be timely; he has no right to lie idly by until new 
equities arise, and speculate on the success or non-success of the 
investment or transaction of which he complains, and see others, 
in good faith and without fraud, by a vast expenditure of money, 
make that valuable which was before valueless, and then come and 
ask the aid of the chancellor to enable him to appropriate to him- 
self such benefits and advantages. Jb. 


STOCKHOLDERS CHARGEABLE WITH KNOWLEDGE OF CORPORATE REC- 
orps. Held, also, that as the plaintiff was a stockholder in the 
company, and all the facts in relation to the execution of the mort- 
gage, the circumstances under which it was made, and the sale of 
the bonds were shown by the records of the company, he was 
chargeable with knowledge of them, and must be held to have been 
cognizant of the frauds committed, if there wereany, especially as 
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he declined to make any inquiries of the trustees making the sale. 
Ignorance, under such circumstances, may well be imputed to him 
as knowledge. Ib. 


EQUITIES OF STOCKHOLDERS WHEN DIRECTORS BUY CORPORATE OBLI- 
GATIONS AT A bDiscount. The second mortgage not covering cer- 
tain portions of the property of the North Missouri Railroad 
Company, the Illinois, Missouri & Kansas Association, for the ex- 
press purpose of acquiring those portions, bought up the ater 
part of the floating debt of the company at a discount, caused judg- 
ments to be obtained against the company on these claims at their 
face value, in the name of individual members of the association, 
had the road with all its property again sold under these judgments 
and became the purchaser as before. The directors of the North 
Missouri Railroad Company were at the time members of this asso- 
ciation, but they were also creditors of the company to a very large 
amount, and were liable on its obligations as indorsers, and other 
members of the association were also creditors to a large amount; 
Held, that none of these circumstances rendered the sale per se 
fraudulent and void. The judgment for the face value of the claims 
may have been excessive and improper; but before there could be 
a divestiture of the title acquired under the sale, equity would, at 
the very least, require the plaintiffs to repay the amount actually 
expended in purchasing them. 


ADVERSE POSSESSION $ PRINCIPAL AND SURETY. A sold a tract of land 
to B, from whom it passed by mesne conveyances to the defendant, 
who took possession. The sale to B was on credit, B giving his 
bond for the purchase money with plaintiff as surety. Plaintiff 
being compelled to pay the bond, took a conveyance of the land 
from A,and brought this suit to recover possession. Defendant 
relied on the statute of limitations, //eld, that the possession of B, 
and of the defendant under him, was subordinate to the rights of 
A, and in the absence of evidence to show that it ever assumed a 
hostile character,the statute never commenced torun. Plaintiff was, 
therefore, entitled to recover; but upon refunding to the plaintiff 
the amount of the purchase money, defendant could retain the 
land. Fulkerson v. Brownlee, 371. 


EQuity PLEADING: FRAUDULENT CONVEYANCE. When the plaintiff 
bases his claim to equitable relief against several defendants on one 
general right, the petition is not demurrable for multifariousness, al- 
though the Fed tern may have separate and distinct defenses. 

This principle applied to a case where plaintiff sought to have 
certain conveyances set aside as being in fraud of creditors. Dono- 
van v. Dunning, 436. 


REFORMATION OF DEEDS FOR MISTAKE ON THEIR FACE. The court can 
reform a deed where there are mistakes apparent upon the face of 
the instrument, without parol testimony to prove the mistake, as 
for instance, where the seal is omitted, though the deed purports to 
be under seal, or where there is no granting clause, although there 
are words of warranty. Michel v. Tinsley, 442. 


EMINENT DOMAIN: EQUITABLE LIEN FOR PRICE OF LAND TAKEN AND 
Not PAID FoR. The owner of land condemned for railway purposes 
and not paid for, retains a lien for the price, even after the road has 
gone into operation, and a court of equity will enforce the lien 
against the company taking the land and all others occupying it as 
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lessees or otherwise. Provolt v. The Chicago, Rock Island & Pacific 
Railroad Company, 633. 


To ENFORCE RIGHT OF REDEMPTION. See Olmstead vy. Tarsney, 396. 


EQUITABLE DOCTRINE AS TO EFFECTUATING CONVEYANCES IN CASE OF DE- 
FECTIVE EXECUTION OF POWER. See Kinney v. Mathews, 520. 


IN CASE OF FRAUDULENT VERBAL PROMISE CONCERNING LAND. See Wool- 
dridg» v. Scott, 669. 


USTATES, 


1. DEFECTIVE EXECUTION OF POWER OF SALE: EQUITABLE DOCTRINE 
AS TO EFFECTUATING CONVEYANC“S. When a person acts fora valu- 
able consideration, he is understood in equity to engage with the 
person with whom he is dealing to make the instrument as effec- 
tual as he has power to make it. Upon this principle, ina case 
where a person having a life estate in lands and also a restricted 
power of sale over the fee, for the purpose of securing a loan of 
money executed a mortgage purporting to convey the fee, and refer- 
ring in express terms to the power, but for want of compliance with 
the restrictions, the mortgage was not a good execution of the 
power; Held, that it was effectual to convey the life estate. Kin- 
ney v. Mathews, 520. 


2- CONVEYANCE TO MOTHER AND CHILDREN. A conveyance to a woman 
“and all her children she now has or ever will have,” vests a life 
estate in the mother with remainder to the children. Henry, J., 
dissenting. Jb. 


ESTOPPEL. 


1. There is no estoppel unless the party to be estopped has made 
some statement, or has done some act upon which the other party 
has been induced to rely, and in consequence of which he has taken 


some action. JLitelgeorge v. Mutual House Building Association, 52. 


2. By RECEIVING A SUBSTITUTED ARTICLE. Where ninety-eight barrels 
of zine were levied upon by the sheriff under an execution, and 
the claimant of the property was allowed to retain it upon giving a 
delivery bond to the sheriff; and the same number of barrels of 
zinc were delivered upon demand to the sheriff, and accepted by 
him as and for the zine levied on, and sold by him under the diree- 
tion of the plaintiff in the execution, and the proceeds applied in 
satisfaction thereof; Held, that the plaintiff in the execution was 
estopped from asserting that the zinc so received was different zinc 
from that which was seized under the levy. Anthony to use of Deg- 
gendorf v. Bartholow, 186. 


3. EXECUTION: NOTICE OF CLAIM: ESTOPPEL. Where the owner of 
property, levied upon by the sheriff under an execution against a 
third party, asserts his claim before the sheriff, who notifies the 
plaintiff in the execution of such claim, who in consequence thereof 
executes an indemnifying bond, in which he admits knowledge of 
the claim, the owner is not required, as against the sheriff, or the 
plaintiff in the execution, to assert his claim, again, by forbidding 
the sale. Ib. 
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EsTopPEL AGAINST DISPUTING ILLEGAL TAXATION. Payment of town 
taxes for a period of five years by the owners of land not legally lia- 
ble to such taxation, submission for a like period to the exercise of 
jurisdiction by the town authorities in other matters, and participa- 
tion in an election at which a subscription to a railroad company 
was voted by the town, in payment of which bonds were subse- 
quently issued, are not sufficient by themselves to estop such person 
from disputing the legality of such taxation. The Town of Cameron 
v. Stephenson, 372. 


STOCKHOLDERS ESTOPPED BY CORPORATE act. A stockholder in a 
corporation will not be allowed to deny the validity of stock issued 
by the corporation in consideration of the acquisition of property 
so long as the corporation retains the property. Buford v. The Keo- 
kuk Northern Line Packet Company, 611. 


No ESTOPPEL AS AGAINST MARRIED WOMEN AND INFANTS. Married 
women and infants will not be concluded from denying that a road 
laid out across their land is a public highway by reason of having 
traveled constantly over it and having admitted it to be public. 
McBeth v. Trabue, 642. 


EVIDENCE. 


TRUSTEE’S STATEMENT, AS EVIDENCE AGAINST CESTUI QUE TRUST. 
Statements made by a trustee cannot be treated as admissions of 
the cestui que trust, and are not binding upon the latter unless made 
by his authority. itelgeorge v. The Mutual House Building Associa- 
tion, 52. 


JUDGMENT AS EVIDENCE IN FAVOR OF STRANGER. A judgment by de- 
fault may be regarded as a solemn admission or judicial declaration 
of the fact by the parties, and as such is receivable in evidence 
against them and in favor of a stranger. The St. Louis Mutual Life 
Insurance Company v. Cravens, 72. 


PRACTICE, CRIMINAL: ALIBI: EVIDENCE IN REBUTTAL. When evi- 
dence has been given on behalf of the prisoner to prove an alibi, the 
prosecution is entitled to offer rebutting evidence to prove his pres- 
ence. The State v. Lewis, 92. 


RepuTaTION FOR INSOLVENCY MAY BE SHOWN, WHEN. In support 
of a charge that defendant knew that certain notes were worth- 
less when he induced plaintiff to accept them in payment for 
property, it is competent to show that the maker of the notes was, 
at the time, reputed, in the community where he and the defendant 
lived, to be wholly insolvent. Conover v. Berdine, 125. 


TESTIMONY OF ACCUSED IN CRIMINAL CAsES. Where a prisoner testi- 
fies on a trial in his own behalf, the jury may be properly instructed 
to consider this fact in determining the credit to be given to his 
testimony. The State v. Maguire, 197. 


THE VALUE OF PROFESSIONAL SERVICES may be shown by the testi- 
mony of a witness speaking from his own knowledge. He will not 
be confined to giving his opinion upon a hypothetical case, or upon 
facts detailed to the jury. Brown v. Huffard, 305. 

















10. 


ll. 


a“ 12. 


13. 













14. 


15. 


704 


INDEX. 








HARMLESS ERROR IN RULING ON EVIDENCE. The trial court erro- 
neously excluded evidence of declarations made by one of the 
defendants to plaintiff, but permitted the defendant, himself, to tes- 
tify to the facts of which he had spoken to plaintiff, and his testi- 
mony was to the same effect as that offered by plaintiff. Held, that 
the error was harmless, and afforded no ground for reversing the 
judgment. Carson v. Cummings, 325. 


8. Depositions. Where one of the parties to a suit wasa party toa 


former suit, while the other claims title to the matter in controversy 
through the other party to the former suit, a deposition taken in 
the former suit upon sufficient notice, is admissible in evidence 
without being filed in the latter, and without other notice being 
given of its intended use, providing no surprise is worked. Adams 
v. Raigner, 363. 


NEWLY DISCOVERED: NEW TRIAL. If a party is aware that two or 
more persons know facts important to be proved by him, and goes 
to trial without calling them as witnesses, and afterwards discovers 
another person who could have testified to the same facts, he can- 
not have a new trial on the ground of newly discovered evidence. 
Hanley v. The Life Association of America, 380. 


FAILURE OF EVIDENCE: PRACTICE IN SUPREME courT. When there 
is no evidence to support the judgment, the Supreme Court will 
order a reversal, regardless of the declarations of law given. Moore 
v. Hutchinson, 429. 


ADMISSIONS OF THE accuseD. Voluntary statements made by the 
accused while under arrest, if not drawn out by threats, promises or 
other improper means, are admissible in evidence against him. 
The State v. Guy, 430. 


Evipence or Tareats. Upon a trial for murder a witness was 
ery to testify that shortly before the killing took place, she 

eard the defendant say: “Ill kill him before day, God d—n 
him.” Held, that the evidence was properly admitted, though the 
name of the deceased was not mentioned by defendant. Whether 
the threat referred to him or not, was for the jury to determine. Jb. 


SELF DEFENSE: QUANTUM OF EVIDENCE TO SECURE AcQquITTAL. To 
entitle a defendant charged with murder to acquittal on the ground 
of self defense, he need not establish his defense by a preponder- 
ance of evidence. It will be sufficient if the evidence is such as to 
create, in the: minds of the jury, a reasonable doubt of his guilt. 
(Following State v. Alexander, 67 Mo. 158.) The State v. Hill, 451. 


PROMISSORY NOTE: PROOF OF EXECUTION: ADMISSIONS. The execution 
of a note notin the handwriting of the party sought to be charged 
may be shown to have been authorized by him, by proof of his own 
admissions. But the proof should be such as to identify the note, 
as by its date, amount, name of payee and consideration; otherwise 
it should not be received. Sinith v. Witton, 458. 


EVIDENCE OF DEFENDANT'S WEALTH 3 EXEMPLARY DAMAGES. The pe- 
cuniary standing of the defendant is not a proper subject of inquiry 
as bearing upon the question of damages sustained by the plaintiff, 
unless the case is attended by such circumstances of aggravation as 
will authorize the giving of exemplary damages. And this is the 
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rule in actions brought under Wagner’s Statutes, section 4, page 520, 
as wellas in ordinary cases. Morgan v. Durfee, 467. 


PaRoL EVIDENCE Will not be received for the purpose of engrafting 
additional stipulations upon a written contract which is complete in 
itself. Pearson v. Carson, 550. 


Proor or aGeNcy. It does not require direct evidence to establish 
an agency. It may be inferred from circumstances. Hull v. Jones, 
587. 


Practice: rxstructions. Error committed in admitting evidence 
to the jury is not cured by the giving of instructions correctly de- 
claring the law, unless the objectionable evidence is yr meoge | with- 
drawn from their consideration. Glascock v. The Chicago & Alton 
Railroad Company, 589. 


EVIDENCE: FOREIGN PROBATE OF WILL, A JUDICIAL PROCEEDING: 
STATUTE ConsTRUED. The probate of a will in another State isa 
judicial proceeding, to the record of which full faith and credit is to 
be given when certified in conformity to the act of Congress of 
1790. 

It is not necessary to the admission of such will and the —- 
thereof in evidence, that they shall have first been recorded in this 
State, as permitted by section 34 of the statute of wills, (Wag. Stat., 
p. 1369). Lewis v. The City of St. Louis, 595. 


Copy or PATENT. An exemplification of a patent from the United 
States certified by the Commissioner of the General Land Office, 
is receivable in evidence without proof of the loss of the original. 
( Barton v. Murrain, 27 Mo. 235.) Avery v. Adams, 603. 


EVIDENCE OF CUSTOM: POSSESSION OF A PATENT. It appeared in 
an action of ejectment that a patent issued to A had been from an 
early day in the possession of W. By way of explaining this fact 
and in support of a title claimed under W, evidence was offered by 
the defendant to show that it was the custom, in early times in this 
State, to assign duplicate certificates of land entries by writing on the 
back of the certificate, and that such assignments were usually recog- 
nized as sufficient conveyances. Held, that this evidence, if admitted, 
would not have been of itself proof that such an assignment had 
been made of the certificate of entry on which the patent in ques- 
tion was issued, and without some proof of such assignment the 
fact that W had possession of the patent could avail the defend- 
ant nothing. Jb. 


NECESSITY FOR PUBLIC IMPROVEMENTS. See Oliver v. The City of 
Kansas, 79. 


PRESUMPTION AS TO DATES. See Smith v. Ferry, 142. 


SHERIFF’S RETURN, WHEN CONCLUSIVE. Anthony to use of Deggendorf v. 


Bartholow, 186. 


Res apsupicata. See Armstrong v. The City of St. Louis, 309. 


OF RENTAL VALUE. See Ib. 


HARMLESS ERROR IN RULING ON. See Carson v. Cummings, 325. 
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IN AN ACTION FOR DAMAGES. See Haley v. The St. Louis, Kansas City & 
Northern Railway Company, 614. 





EXECUTION. 


1, SHERIFF’s RETURN, WHEN CONCLUSIVE. In asuit upon a bond given 
by the plaintiff in an execution to the sheriff to indemnify him 
for the seizure and sale under the execution of property claimed by 
a third party, the sheriff’s return is conclusive upon the plaintitf 
in the execution, as to the fact of a levy upon the property, in 
favor of the claimant. Burgert v. Borchert, 59 Mo. 80, distinguished. 
Anthony to use of Deggendorf v. Bartholow, 186. 


2. Estoprpe.. Where ninety-eight barrels of zinc were levied upon by 
the sheriff under an execution, and the claimant of the property 
was allowed to retain it upon giving a delivery bond to the sheriff; 
and the same number of barrels of zinc were delivered upon de- 
mand to the sheriff, and accepted by him as and for the zine levied 
on,and sold by him under the direction of the plaintiff in the ex- 
ecution, and the proceeds applied in satisfaction thereof; Held, 
that the plaintiff in the execution was estopped from asserting that 
the zinc so received was different zinc from that which was seized 
under the levy. Jb. 





3. Notice OF CLAIM: ESTOPPEL. Where the owner of property, levied 4 
upon by the sheriff under ran execution against a third party, as- 
serts his claim before the sheriff, who notifies the pl: aintiff in the 
execution of such claim, who in consequence thereof executes an 
indemnifying bond, in which he admits knowledge of the claim, 
the owner is not required, as against the sheriff, or the plaintiff in 

the execution, to assert his claim, again, by forbidding the sale. Jb. 


4. PUBLIC SCHOOL PROPERTY EXEMPT FROM EXECUTION. It would be 

against the policy of our laws to permit the property of a board of 

education, held for public school purposes, to be taken in execution 

at the suit of a creditor. The State to use of the Board of Education oud 4 
Tiedemann, 306, , 





5. INJUNCTION AGAINST EXECUTION. Equity will interpose by injunc- 
tion to prevent a sale uf such property under execution. J. 






















SALE BY SMALLEST LEGAL SUBDIVISIONS: EJKCTMENT. The fact that 
at a sale under execution in a tax case the sheriff failed to sell the 
land by its smallest legal subdivisions, is no defense to an action 
of ejectment brought by the purchaser to recover possession. Well- 
shear v. Kelley, 343. 





Sf. LOUIS EXECUTION LAW: INDEMNIFYING BOND: RELEASE OF SHERIFFS, 
&C., FROM LIABILITY FOR FALSE LEVY CONSTITUTIONAL LAW: REPLEVIN. 
The act of March 3rd, 1855,in relation to the sheriff, marshal and 
constables, of the county of St. Louis, (Acts 1855, p. 464,) provides 
that where any such officer shall levy any attachment or execution 
upon personal property, and any person other than the defendant in 
the suit shall claim the property and notify the officer in writing of his 
claim, the officer may take from the plaintiff in the writ a sufficient 
bond of indemnity for the benefit of the claimant, and may refuse 
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to execute the writ until such bond is given; and if he does take 
such bond, then he shall not be liable to such claimant for any dam- 
ages resulting from the levy. Held, that any claimant who gives 
the notice provided for by tie act tacitly agrees that if the officer 
will take the bond, he will release him from personal liability, pro- 
vided the bond be a good and sufficient one, and cannot, therefore, 
complain of the act as being unconstitutional in depriving him of a 
right of action against the officer. Held, also, that the act is not 
repealed by Wag. Stat., 2 6, p. 897. 

The fact that a bond has been taken as provided by the act upon 
notice of claim, is a bar to an action of replevin by the claimant 
against the sheriff for the property. Dodd v. Thomas, 364. 


8. Practice: notice. A motion to set aside a judgment after third per- 
sons have acquired an interest in property sold under the execution, 
is properly denied, if such persons are not made parties or notified 
of the motion. Molloy v. Batchelder, 503. 


9, EXECUTION SALE PENDING BANKRUPTCY PROCEEDINGS. A sgle of the 
property of a bankrupt under execution upon a judgment rendered 
and levy made prior to the adjudication of bankruptcy, is valid. 
Fisher v. Lewis, 629. 


10. To ENFORCE PAYMENT OF DAMAGES. Section 31, page 327, Wag- 
ner’s Statutes, requiring motion and notice before an execution 
can be issued against a railroad company to compel payment of 
damages assessed for the taking of land for right of way, does not 
apply to the Chicago & Southwestern Railroad Company. Under 
the charter of that company a general judgment may be rendered 
against the company, for the enforcement of which execution may 
issue, of course, as in other cases. (Acts 1860, p. 441,24; Acts 1853, 
p. 357, 2 8,9.) Provolt v. The Chicago, Rock Island & Pacific Rail- 
road (Company, 633. 


IN ATTACHMENT CASES. See Philips v. Stewart, 149. 


EXEMPTION, A PERSONAL nIGHT. See Abernathy v. Whitehead, 28. 


EXEMPTION. 


MARRIED WOMAN'S: WHO CAN CLAIM. The exemption undemWagner’s 
Statute, section 24, page 935, of the rents, issues and products of the 
real estate of a married woman is a personal right and must be 
claimed by herself. If waived by her it cannot be set up by a 
creditor. Abernathy v. Whitehead, 28. . 


OF PUBLIC SCHOOL PROPERTY FROM EXECUTION. See the State to use of 
the Board of Education v. Tiedemann, 306. 


FORCIBLE AND UNLAWFUL ENTRY AND DETAINER,. 


UNLAWFUL DETAINER: LANDLORD AND TENANT. Under the present 
statute a landlord may maimtain an action of unlawful detainer 
against a tenant holding over, notwithstanding he may never, him- 
self, have been in the actual possession of the premises. The ten- 
ant’s possession is the landlord’s, and is sufficient to support the 
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action. The fact that the tenant has been in possession for three 
years before the commencement of the unlawful detainer, is no 
ar. Kaulleen v. Tillman, 510. 


FRAUD. 


EquiTABLE RELIEF AGAINST FRAUDULENT PARTITION SALE: PARENT AND 
cuitp. The defendant, being the step-father of the plaintiffs, aiter 
their mother’s death, by a course of bad treatment, drove all but one 
of them from the home which had been left them by their 
father, and continued himself to occupy the property, as he had 
done for years previously. The plaintiffs were all minors at the 
time. Shortly afterwards he caused himself to be appointed guar- 
dian of the one who remained with him, and as caution, immedi- 
ately instituted proceedings for the partition of the property. The 
writ was served upon the present plaintiffs, but being unable to 
read, they did not understand what it meant. The proceedings re- 
sulted in a decree for partition, and, at the instance of the present 
defendant, a sale was ordered. The sale was advertised according 
to law, and defendant became the purchaser at the price of $100. 
The land was, at the time, worth $700 or$1,000. Defendant paid the 
purchase money, but it was subsequently refunded to him by the 
sheriff, none of the plaintiffs receiving any share of it. Defendant 
did not inform any of the plaintiffs that the partition proc< edings 
were pending, or that a sule was to take place, although he often saw 
them, nor did any of them, except, perhaps, the eldest, know of the 
fact; neither did he mention the matter to any of his neighbors. 
Plaintiffs having sued to have the sale and the sheriff's deed exe- 
cuted in pursuance of it set aside as fraudulent; J/eld, that they 
were entitled tosuch relief, and a decree in their favor was affirmed. 
Henrioid v. Neusbaumer, 96. 


: FRAUDULENT IN PART, FRAUDULENT IN TOTO. Under the cir- 
cumstances detailed above, the fact that at the time of the sale one 
of the present plaintiffs was of age, and perhaps knew that it was to 
take place, and that the present defendant was not the guardian of 
any but the youngest, and, therefore, was not by law disabled to 
buy the interests of the others, was held no obstacle toa decree set- 
ting aside the entire sale. A court of equity will not go into vulgar 
fractions to ascertain what proportion of such a transaction may be 


uphedd. J6. 


: NO LACHES. Plaintiffs did not bring their suit until eight 
years after the sale. In the meantime defendant had put improve- 
ments on the land to the value of 3500. Plaintiffs all lived in the 
same county during the whole time; but it was not shown that they 
discovered the fraud which had been practiced on them before the 
improvements were made; Held, that no such laches was proven 
as ought to preclude the plaintiffs from equitable relief. Jb. 








EQuiITARLE INTERFERENCE AS BETWEEN PARTIES NOT IN PARI DELICTO, 
Where one who reposes confidence in another, has been induced 
by the fraudulent misrepresentations of the latter to attempt the 
perpetration of a fraud, the two are not in pari delicto, and as between 
them the rule in favor of the possessor cannot be invoked to pre- 
vent equity from interfering on behalf of the former. Poston v. 


Balch, 115. 
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Case apsupGep, The plaintiff and his wife, having determined 
to separate, agreed upon a division of property, and she accepted a 
portion in lieu of alimony and other claims against his estate. Pre- 
vious to this, she had instructed her attorney to institute a suit on 
her behalf for a divorce. The attorney not being apprised of the 
financial settlement, inserted in the petition a claim for alimony. 
The husband not knowing that this was done by mistake, became 

reatly alarmed. While in this state of mind, he visited the presertt 
defendant, who was an oid acquaintance and apparently warm 
friend. During the visit he disclosed his troubles with his wife, and 
requested the defendant’s intercession to induce her to withdraw 
her claim. The defendant undertook the mission, but instead of 
carrying it out in good faith, urged her to insist upon her claim. 
She, however, declined, and declared her purpose of standing by 
the arrangement already made. The defendant, nevertheless, re- 
ported to the plaintiff that she would insist on the claim as made 
in the petition, and suggested to him, as a means of defeating her, 
that he should put his property into the hands of afriend. Acting 
on this suggestion, plaintiff did, for a nominal, or, at least, an inade- 
quate consideration, transfer all of his property to defendant. Hav- 
ing subsequently discovered the fraud practiced upon him, plaintiff 
brought this suit to set aside the transfer, and to subject certain 
real estate, for which defendant had exchanged the property, to a 
lien for its value. Held, that the parties were not in pari delicto, and 
equity would afford the relief sought. Jb. 


CoNSTRUCTIVE FRAUD: SECRET RESERVATION OF Use. The fact that 
the grantor in a deed, absolute on its face, by a secret contempora- 
neous instrument reserves to himself, for life, the use of the prop- 
erty conveyed, is evincive of legal, if not actual fraud. Donovan v. 
Dunning, 436. 


Upon examination of the evidence the court finds a deed in con- 
troversy in this case, to have been executed in fraud of creditors. 
Ib. 


Tuts being a suit in equity to divest title out of the defendants and 
vest it in plaintiffs, on the ground that it was obtained by defend- 
ants through fraud and breach of trust, the court examines the 
evidence aad affirms the judgment of the lower court in favor of 
defendants. Michel v. Tinsley, 442. 


FRAUDULENT REPRESENTATION OF SOLVENCY. See Conover v. Berdine, 125. 


CREDITORS OF INSOLVENT CORPORATION COMBINING TO BUY CORPORATE 


PROPERTY, NO FRAUD, WHEN. Kitchen vy. The St. Louis, Kansas City 
& Northern Railway Company, 224. 


TREBLE TAXATION BY WAY OF PENALTY FOR FRAUD. See the State ex rel. 


1, 


Ferguson v. Moss, 495. 
See Statute or Fraups. 
FRAUDULENT CONVEYANCES. 


CONVEYANCE TO WIFE IN FRAUD OF HUSBAND'S CREDITORS. A hus- 
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band, for the purpose of defrauding his creditors, caused land 
bought with his money to be conveyed to his wife. He and she 
then joined in a conveyance to a trustee for the benefit of one of 
his creditors. Subsequently another of his creditors caused his in- 
terest in the land to be taken in execution, and became the purchaser 
at the execation sale. In a contest between this purchaser and a 
purchaser at a sale made by the trustee in pursuance of the provi- 
sions of the deed of trust, J/e/d, that the latter had the better title 
and superior equity. The fact that the legal title was put in the 
wife in fraud of the husband’s creditors could not destrey the legal 
effect of the deed of trust in passing the husbani’s interest in the 
land. St Louis Mutual Life Insurance Company r. Cravens, 72. 


A MORTGAGE VOID IN PART ONLY. A mortgage covering the fixtures 
and furniture of a drug store and also the stock of drugs, will not 
be held void as to the fixtures and furniture, because as to the stock 
of drugs it is invalidated by the fact that the mortgayeor, with the 
consent of the mortgagee, remained in possession and continued 
his usual business of selling the drugs. (Following State to use, &c., 
v. Tasker, 31 Mo. 445; State to use, &c., v. D’ Oench, 31 Mo. 453.) Don- 
nell v. Bye rn, 468. 


A CONVEYANCE HELD FRAUDULENT. The conveyance in this case 
assailed for fraud was executed while the grantor was free from 
debt, but it was voluntary, and was one of several deeds of like 
character conveying all the grantor’s property to his children made 
when he was on the eve of engaging in a hazardous business enter- 
prise, and, as the court found, to secure him a retreat in the event of 
probable pecuniary disaster; Held, that as against a subsequent 
creditor it was fraudulent and void. Fisher v. Lewis, 629. 


GUARDIAN AND WARD. 


SALE BY GUARDIAN OF WARD'S PROPERTY : ACCOUNTING FOR PROCEEDS: 
conversion. If a guardian fully accounts for the proceeds of an 
unauthorized sale of a note belonging to his ward’s estate, the pur- 
chaser will not be liable to the ward as for conversion, although he 
bought with notice that the note was the ward’s property; neither 
will the maker after payment tothe purchaser be liable to pay 
again to the ward, although he also knew the facts when he paid. 
Gum v. Swearingen, 553. 


LIABILITY OF GUARDIAN’S sureties. The sureties in a guardian’s 
bond are not liable for any default which occurred before they 
became sureties. Jb. 


Fravup or GuarpIAN. See Henrioid v. Neusbaumer, 96. 


HANNIBAL, CITY OF. 


HANNIBAL CITY CHARTER: MAINTENANCE OF STREETS, ROADS, BRIDGES 





AND PAUPERS: PARTITION OF COUNTY REVENUE: CONSTITUTIONAL LAW. 
The charter of the city of Hannibal imposed upon the city exclu- 
sively the duty of making and maintaining the streets, roads and 
bridges within its own limits, and of maintaining and supporting 
its own poor. (Acts 1873 p. 254, article 8,21.) With a view of ex- 











} 
3 
i. 
9 
3. 
4. 
FR 
» 








711 





INDEX. 


- epi pting the citizens of Hannibal from the payment of a county tax 


to be used for the like purposes in the county of Marion outside the 
limits of the city, the act further provided that whenever the coun- 
ty court should expend any money on roads or bridges or paupers 
outside the limits of the city, the county should pay over to the 
city asum which should bear the same proportiven to the amount 
so expended as the assessed value of the property in the city should 
bear to that of the property in the remainder of the county. Held, 
on the authority.of Hamilton v. St. Louis Co. Ct., 15 Mo. 5, and the 
State ex rel. the Police Commissioners v. St. Louis Co. Ct., 34 Mo. 546, 
that the Legislature had the power to direct the county revenue 
to be disbursed in this manner. The City of Hannibal v. The County 
of Marion, 571. 


HIGHWAYS. 


See Roaps. 


HOMESTEAD. 


SHERIFF’S RETURN SETTING OFF HOMESTEAD: PRACTICE. A motion to 
quash the return of the sheriff setting off a homestead, is the proper 
proceeding when the exemption cannot legally be claimed against 
the judgment on which the execution issued. Creath v. Dale, 41. 


NONE AS AGAINST A NOTE FOR PURCHASE PRICE. D purchased of Ca 
farm in part payment of which he gave his note. D afterwards ex- 
changed this farm for another, which he claimed as his homestead ; 
Held, that it was not exempt from execution upon a judgment ob- 
tained on the note. Jb. 


Ture mere fact that a defendant in execution has occupied land for 
a series of years, and that the land is of less value than $1,500, 
does not exempt it from execution as his homestead. It must 
further appear that he is a housekeeper or head of a family and has 
his dwelling upon it. Graham v. Lee, 334. 


Heap or A ramity. Any man who has a wife is the head of a 
family, within the meaning of the homestead act. It does not 
matter that his wife may have deserted him, and may be residing 
in another State, and that he may himself be living in improper re- 
lations with another woman. (Brown v. Brown, 68 Mo.388.) White- 
head v. Tapp, 415. 


HUSBAND AND WIFE. 


MARRIED WOMAN’S PROPERTY EXEMPTION: WAIVER. The exemption 
under Wagner's Statutes, section 24, page 935, of the rents, issues 
and products of the real estate of a married woman isa personal 
right and must be claimed by herself. Lf waived by her it cannot 
be set up by a creditor. Abernathy v. Whitehead, 28. 


CONVEYANCE TO WIFE IN FRAUD OF HUSBAND'S CREDITORS. A hus- 
band, for the purpose of defrauding his creditors, caused land 
bought with his money to be conveyed to his wife. He and she 
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then joined in a conveyance to a trustee for the benefit of one of 
his creditors. Subsequently another of his creditors caused his in- 
terest in the land tobe taken in execution, and became the purchaser 
at the execution sale. Ina contest between this purchaser and a 
purchaser at a sale made by the trustee in pursuance of the provi- 
sions of the deed of trust, Held, that the latter had the better title 
and superior equity. The fact that the legal title was put in the 
wife in fraud of the husband’s creditors could not destroy the legal 
effect of the deed of trust in passing the husband’s interest in the 
land. St. Louis Mutual Life Insurance Company v. Cravens, 72. 


THE WIFE IS A NECESSARY PARTY to an action by her husband to re- 
cover her interest in trust funds. Mertens v. Loewenberg, 208. 


Wire’s SEPARATE MEANS: MARRIED WOMAN’S ACT OF 1875 con- 
STRUED. Where the wife selis her real estate for money, the trans- 
action amounts toa purchase of the money with her separate means 
within the meaning of those terms as used in the married woman’s 
act of 1875, (Acts 1875, p. 61). If such money comes into the pos- 
session of the husband & cannot dispose of it without her consent 
in writing. 

Accordingly in a case where a husband having possession of his 
wife’s money so acquired, deposited it in bank, and subsequently 
drew it out and appropriated it to his own use, the bank was held 
liable to make good the amount toher. Rodgers v. The Bank of Pike 
County, 560. 


Wire's RATIFICATION OF HUSBAND'S contract. The evidence to 
establish a ratification by the wife of a contract made by her hus- 
band as her agent, must be of an unmistakable character. Jb. 


HvusBAND AND WIFE: PRACTICE: JEOFAILS. A married woman can- 
not maintain an action alone; and where an action is so brought, 
and the attention of the trial court is called to the non-joinder of 
the husband, both by answer and by prayer for instruction to the 
jury, a judgment in the wife’s favor will be reversed. The statute 
of jeofails does not cure the error. Tb. 


MARRIED WOMAN CHARGING HER SEPARATE ESTATE. The fact that 
a deed which, by apt words, conveys a separate estate to a mar- 
ried woman requires that her husband shall join in any convey- 
ance she may make, does not prevent her from subjecting the land 
to the payment of her debts in the ordinary way. Gay v. Ihm, 584. 





: LEASE. If a married woman executes a lease containing a 
covenant to pay rent, she thereby binds her separate estate for the 
rent. Ib. 


PUBLIC HIGHWAY, DEDICATION OF. A man cannot make a valid 


dedication of land belonging to his wife and children to public use 
asahighway. McBeth v. Trabue, 642. 


IDENTITY OF PERSONS. 


PRESUMPTION IN FAVOR OF COURT OF GENERAL JURISDICTION : DEMURRER. 


The records of the circuit court showed that on the 8th day of Oc- 
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tober, 1875, Roach Millsaps was arrested on a charge of stealin 
certain property described in the warrant; that on the 20th day o 
October, 1875, Pharris Millsaps, Jr., as principal, with others as sur- 
eties, entered into a recognizance for the appearance of said Pharris 
Millsaps, Jr., at tne next January term of the circuit court to answer 
to the charge of larceny; that at the January term Roach Millsaps 
was indicted for the larceny of the property described in the war- 
rant, and that at a subsequent day of the same term a forfeiture 
was Ordered of the recognizance of Pharris Millsaps, Jr. On appeal 
from a judgment on a demurrer to a sci. fa. issued on the recogniz- 
ance, Held, first, that this court would presume in favor of the acts 
of the circuit court that Roach Millsaps and Pharris Millsaps, Jr., 
were one and the same person; Second, but at any rate, since this 
was a matter of fact and not of law, a demurrer would not lie. The 
State v. Millsaps, 359 


INJUNCTION. 


AGAINST A JUDGMENT. Before a court of equity will enjoin the 
enforcement of a judgment regular on its face, the complainant must 
aver and prove some injustice in the judgment, and this can only 
be shown by stating a valid defense to the original claim. It is not 
sufficient to aver that the complainant’s attorney thinks his defense 
a good one. The defense should be stated that the court may decide 
upon its value. Sauer v. City of Kansas, 46. 

IxsunctTion will issue to prevent the invasion of a right secured by 
statute without proof of damage. St. Louis Railroad Company v. 
Northwestern St. Louis Railway Company, 65. 


CoUNTY SUBSCRIPTION TO RAILROADS: INJUNCTION AGAINST, BY 
CITIZENS AND TAX-PAYERS. If a railroad company fails to comply 
with t!:e conditions on which a county subscription has been made 
to its stock, injunction will lie to prevent it receiving bonds agreed 
to be issued in payment, and to compel the surrender and cancella- 
tion of any already issued; and this remedy may be invoked by 
any one who is a citizen and tax-payer of the county. Wagner v. 
Meety, 150. 


INJUNCTION AGAINST EXECUTION. Equity will interpose by injunction 
to prevent a sale under execution of property held by a board of 
education for public school purposes. The State to use of the Board 
of Education v. Tiedemann, 306. 


EMINENT DOMAIN: INJUNCTION TO COMPEL PAYMENT OF DAMAGES. 
When a railroad company, for whose use land has been condemned 
and taken, has become insolvent, and the owner has appealed in 
vain to allthe statutory remedies for collection of his damages, a 
court of equity will afford relief by ordering payment, and, in de- 
fault of payment, will restrain the original company or any company 
holding under it from operating the road on his land. The time 
within which payment should be made in order to avoid the conse- 
quences of default, should be prescribed in the final decree. It is 
not sufficient that it be prescribed in an interlocutory decree. Pro- 
voltv. The Chicago, Rock Island & Pacific Railroad Company, 633. 
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INSOLVENCY. 


EVIDENCE OF REPUTED INSOLVENCY. See Conover v. Berdine, 125. 


INSTRUCTIONS. 


WHERE an appropriate instruction is given, it is no error to refuse 
another to the same effect. Anthony to use of Deggendorf vr. Bartho- 
low, 186. 


HARMLEss ERROR. Defendant being indicted for stealing a mare, 
the court correctly instructed the jury, both on the theory that she 
was stoler in the county of the trial, and on the theory that she 
was stolen in another county and then imported into the county 
of trial. There was evidence that the theft was committed in the 
latter county. eld, that even if there was no evidence of larcen- 
ous taking in the other county, no error had been committed preju- 
dicial to defendant. The State v. Ware, 332. 


ERRONEOUS, NOT NEUTRALIZED BY CORRECT INSTRUCTIONS. A homicide 
though willful, is not murder in the first degree unless committed 
with deliberation ; and it is a fatal error to give an instruction which 
ignores the element of deliberation, notwithstanding another in- 
struction is given correctly defining the crime. The State’v. Hill, 451. 


AN Instruction which submits a question of law to the jury for 
their determination, is properly refused. Morgan v. Durfee, 469 


INstRUCTIONS not based on any evidence given in the case, are 
properly refused. The State v. Legonia, 485. 


Error committed in admitting evidence to the jury is not cured 
by the giving of instructions correctly declaring the law, unless the 
objectionable evidence is expressly withdrawn from their consider- 
ation. Glascock v. The Chicago & Alton Railroad Company, 589. 


Wuew the instructions in a case are so contradictory that it is im- 
possible to say on what ground the verdict of the jury was based, 
if any of them are incorrect, the judgment must be reversed. Sta- 
ples v. The Town of Canton, 592. 


INSURANCE. 


LIFE INSURANCE: WAIVER OF RIGHT TO FORFEIT OR ComMUTE. If a life 


insurance company by its course of dealing with a policy holder 
leads him to believe that the strict terms of the policy touching the 
prompt payment of premiums, will not be insisted on, and he cies 
without having veld the premium, and before any forfeiture or 
commutation has been declared, the company cannot, afterwards, 
treat the policy as forfeited or commuted. Hanley v. The Life Asso- 
ciation of America, 380. 


INTEREST. 


PRINCIPAL AND SURETY : RELEASE OF SURETY BY EXTENDING TIME OF PAY 


MENT: USURIOUS INTEREST. An agreement between the creditor and 
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the principal debtor to extend the time for payment of the debt for 
a definite period, if founded upon a sufficient consideration and 
made without the surety’s consent, will discharge the surety. Pay- 
ment of interest in advance is a sufficient consideration, even if it 
be ata usurious rate. One who signs a note as joint maker, will 
be allowed the benefit of this rule as against an indorsee for value, 
if it appears that he is-really a surety, and the note was executed 
by him and was taken by the indorsee with the understanding that 
he should occupy that position. Stillwell v. Aaron, 539. 


See Sternens v. Burcess, 168. 


INTERPLEA. 


' 
IN ATTACHMENT. Wagner’s Statute, section 52, page 192, which provides 
that in attachment proceedings ‘‘any person claiming property, &c., 
may interplead,” includes only those who claim to own the prop- 
erty attached. A garnisher of a debt has no such claim. Aberna- 
thy v. Whitehead, 28. 
INTOXICATING LIQUORS. 
NoT TO BE FURNISHED To JURORS. See the State v. West, 401. 
J 
JEOFAILS. 











THE STATUTE OF, DOES NOT CURE FATALLY DEFECTIVE PETITION. See Weil 


v. Greene County, 281. 


NOR INDICTMENT. See the State v. Blan, 317. 


IN suITs FoR BACK TAXES. See Wellshear v. Kelley, 343. 


NON-JOINDER OF HUSBAND IN SUIT BY WIFE, NOT CURED, WHEN. See Rodg- 


ers v. The Bank of Pike County, 560. 


JUDGMENT. 


Form or. In an action to recover for improvements brought by a 
defeated defendant in ejectment, the statute (Wag. Stat., p. 561, 2 
20) does not authorize an absolute money judgment. Malone v. 
Stretch, 25. 


AS EVIDENCE IN FAVOR OF STRANGER. A judgment by default may be 
regarded asa solemn admission or judicial declaration of the fact 
by the parties, and as such is receivable in evidence against them 
and in favor of a stranger. The St. Louis Mutual Life Insurance Com- 
pany tv. Crave ns, 72, 


Ix atTacuMeNT. Where the judgment against the defendant in 
an attachment suit is general, the court cannot direct that the at- 
tached property be first sold. The statute expressly directs that 
the execution, in such case, shall be a common fi. fa. Gen. Stat. 
1865, p. 569,758. Philips v. Stewart, 149. 


SUPPLYING DESTROYED JUDGMENT. In a proceeding to supply ajudg- 
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ment, the record of which has been destroyed, the court should 
not render a new judgment, but should restore the old one, so as 
to make the record show when it was rendered, against whom and 
the amount. This is all that the statute relating to the supplying of 
lost and destroyed records was intended to accomplish. Gen. Stat. 
1865, p. 182. Julian v. Ward, 153. 


“JUDGMENT BY DEFAULT” IN JUSTICE’sCouRT. A judgment rendered 
when a defendant is present, either in person or by attorney, though 
neither takes any part in the proceeding, is nota “ judgment by 
default” within the meaning A these words as used in the statute 
providing for appeals from justices of the peace. Wag. Stat , 7}, 
2, p. 846. Borgwald v. Fleming, 212. 


CasE IN JuDGMENT. In a suit before a justice of the peace, de- 
fendant obtained a continuance. On the day to which the case had 
been continued his attorney appeared and asked for a further con- 
tinuance, on the ground that the date of the trial had been mistaken 
by the defendant, who, with his witnesses, was therefore absent. 
The motion being overruled, the attorney stated he had nothing 
further to say, and the justice having heard the plaintiff’s evidence 
rendered judgment in his favor; Held, that this was not a “judg- 
ment by default” within the statute. Jb. 


RES ADJUDICATA: PAROL EVIDENCE. When the record of a former 
suit shows that the matter in controversy in the pending case was 
determined in that suit, parol evidence on the same subject is inad- 
missible. If offered for the purpose of showing that some other 
matter was also determined, it is immaterial. If offered for the 
purpose of showing that the same matter was notin point of fact 
determined, it contradicts the record. In either event it should be 
rejected. Armstrong v. The City of St. Louis, 309. 


A JUDGMENT NOT COLLATERALLY ASSAILABLE. The validity of a 
judgment rendered ina suit brought by the collector to recover 

ack taxes, cannot be attacked in a collateral proceeding for defect 
of the petition in that case in failing to allege that the land had 
been returned delinquent, or had been forfeited to the State, or in 
failing to allege that the county clerk, within the time provided b 
the act, had made out a back tax book and delivered it to the col- 
lector, and that the land was contained in this book, and remained 
unredeemed, or in failing to allege that the suit was against the 
owner of the land. Wellshear v. Kelley, 343. 


: Limitations. The validity of a judgment rendered in such 
a suit cannot be attacked in a collateral proceeding by showing that 
it gr upon the face of the petition in that case that a portion 
of the taxes sued for and embraced in the judgment, were barred 
by the statute of limitations, supposing that statute to be a good de- 
fense as against the State. Jb. 





A sheriff having sold land in partition, took notes for the 
urchase money payable to himself, or his successor in office. 
Vithout any order of court authorizing him so to do, his successor 

took possession of the notes and brought suit upon them, obtained 

a judgment for the enforcement of a vendor’s lien, and subsequently 

caused the land to be sold under the judgment. In ejectment for 

the land brought by the purchaser at this sale; Held, that the 
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right of the successor to bring the suit and procure the judgment 
could not be collaterally called in question by the parties to the 
partition suit, or by any one claiming under them, with notice of 
the vendor’s lien suit. Dunham v. Wilfong, 355. 





il. A recital in a judgment that the defendants were legally 
served with process cuts off all inquiry in a collateral proceeding as 


to the legality of the service. Jb. 


12. ForMER JUDGMENT: RELATION OF ASSIGNEE IN BANKRUPTCY TO SE- 
CURED CREDITOR. The judgment ina suit brought by an assignee 
in bankruptcy to set aside as fraudulent a deed made by the bank- 
rupt, is not binding upon a creditor of the bankrupt who had reduced 
his demand to judgment and had thus acquired a lien prior to the 
adjudication of bankruptcy, and was not made a party to the as- . 
signee’s suit. Such a creditor having an interest hostile to the 
interests of the general creditors, the assignee could not be consid- 
ered to have represented him in the prosecution of the suit. isher 
v. 1 ewis, 629. 


13. EMINENT DOMAIN: JUDGMENT ON A SECOND ASSESSMENT OF DAMAGES. 
Where a second assessment of damages is made in a proceeding 
to condemn land for railway purposes, the court must render judg- 
ment for the full amount found by the commissioners. If money 
has been paid into court upon a former assessment, which has since 
been set aside at the instance of the land owner, it cannot be treated 
asa payment or allowed asa credit on the judgment. Provolt v. 
The Chicago, Rock Island & Pacific Railroad Compony, 633. 


INJUNCTION AGAINST. See Sauer v. City of Kansas, 46. 


FOREIGN PROBATE OF A WILL, A JUDICIAL PROCEEDING WITHIN THE MEAN- 
ING OF THE ACT OF CONGRESS OF 1790. See Lewis v. The City of St. 
Louis, 595. 


JURISDICTION, 


1. EJecTMENT: IMPROVEMENTS: WHEN AND WHERE RECOVERABLE. An 
action under Wag. Stat., section 21, page 561, by a defendant in 
an ejectment suit against whom a judgment for possession has 
been rendered, to recover compensation for improvements made in 
good faith on the land prior to the action of ejectment, must be 
brought in the court in which such judgment was rendered, and 
before eviction from the premises. Malone v. Stretch, 25. 


2. Practice. A court to which a cause has been transferred by another 
court without authority of law, has no jarisdiction to enter an order 
of dismissal. It can do no more than strike the cause from its 
docket. Ewing v. Brooks, 49, 


3 PATENTS: JURISDICTION OF STATE CouRTS. State courts have the 
right to inquire into the validity of a patent for an invention is- 
sued by the United States when the question comes up collaterally, 
as where an action on a promissory note given in consideration of 
the assignment of an interest in a patent is defended on the ground 

that the patent is void. Aeith v. Hobbs, 84. 
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OF BARTON COUNTY PROBATE court. The act of March 19th, 1866, 
establishing probate courts for Barton and other counties, (Sess. 
Acts 185 6, p. 84,) conferred upon those courts exclusive original 
jurisdiction of all demands against the estates of deceased persons. 

he fact that a living person was jointly liable with the estate of a 
decedent would not authorize the circuit court to take jurisdiction. 
Julian v. Ward, 153. 


Or THe circuit court. The circuit court has jurisdiction, under 
the act of 1877, to hear and determine suits for back taxes. Well- 
shear v. Kelley, 343. 


ATCHISON PROBATE COURT: CRIMINAL JURISDICTION. The probate 
court of Atchison county has power to admit to bail and take recog- 
nizances from persons charged with crime. The State v. Millsaps, 359. 


JURY. 


CoMPETENCY OF JuROR. A person who, updn examination on the 
voir dire, declares that he would not convict one accused of murder 
upon circumstantial evidence, or that he would have scruples in 
doing so, is not competent to sit as a juror upon a trial for murder. 
The State v. West, 401. 


VERDICT: INTOXICATING LIQUORIN THR JURY ROOM: CONTEMPT. It is 
improper, and should be held a contempt of court for any officer to 
furnish the jurors engaged in the trial of a cause with intoxicating 
liquor Butin the absence of proof of intoxication or other improper 
conduct on their part, the fact that such liquor has been furnished 
to them, and used by them, is no ground for setting aside a verdict. 


CHALLENGE TO THE ARRAY. In the absence of evidence of bias 
or prejudice on the part of the sheriff, it is no ground for a 
cha — 7 to the array, that after the court had quashed the return 
upon a former tenire, because the officer who had executed it had 
not first taken the oath of impartiality required by statute, he had 
served a second venire by summoning as jurors the same persons 
who had been summoned before. veh ng J., and Suerwoop, C. 
J., dissenting. The State v. Degonia, 485. 


PEREMPTORY CHALLENGES. In criminal cases the State must an- 
nounce her peremptory challenges before the defendant can be 
compelled to make his. (Following State v. Steeley, 65 Mo. 218.) Ib. 


Vervicr. The fact that the officer havinga jury in charge furnished 
the jurors with cigars, is no ground for setting aside the verdict; 
neither is the fact that during a recess of the court a stranger was 
in the room where the jury was kept. by the sheriff, it appearing 
that nothing whatever was said about the cause on trial. Th. 


Costs. The expense of boarding a petit jury impaneled to try a 
murder case, cannot be taxed as costs against the county. Bright v. 
Pike County, 519. 
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JURY TRIAL IN CHANCERY Causes. In chancery causes the right of 
trial by jury does not exist. The chancellor may, if he sees fit, di- 
rect issues of fact to be tried by a jury; but even then he will not 
be bound by their finding. Gay v. Jhm, 584. 


TRIAL BY JuRY. See the State ex rel. Ferguson v. Moss, 495. 


JUSTICES’ COURTS. 


APPEAL FROM “JUDGMENT BY DEFAULT.” A judgment rendered when 
a defendant is present, either in person or by attorney, though 
neither takes any part in the proceeding, is not a “ judgment by de- 
fault”’ within the meaning of these words as used in the statute 
providing for appeals from justices of the peace. Wag. Stat., 22 1, 2, 
p. 846. Bergwaldv. Fleming, 212. 


CASE IN JUDGMENT. In a suit before a justice of the peace, defend- 
ant obtained a continuance. On the day to which the case had 
been continued his attorney appeared and asked for a further con- 
tinuance, on the ground that the date of the trial had been mistaken 
by the defendant, who, with his witnesses, was therefore absent. 
The motion being overruled, the attorney stated he had nothing 
further to say, and the justice having heard the plaintiff’s evidence 
rendered judgment in his favor ; eld, that this was not a “ judg- 
ment by default” within the statute. Jb. 


PRACTICE ON APPEAL FROM JusTICE’s couRT. In an action com- 
menced before a justice of the peace, a plea of non est factum may 
be filed for the first time in the circuit court. Moore v. Hutchinson, 
429. 


APPEAL PREVENTED BY JUSTICE’S‘ ABSENCE: APPELLANT'S REMEDY. 
When a party takes the proper steps to secure an appeal from a 
justice of the peace in time, but fails on uccount of the absence of 
the justice, his remedy is to obtain a rule upon the justice from the 
court which would have jurisdiction of the appeal, requiring him 
to allow it. Wag. Stat. p. 849,27 10. An appeal allowed after the 
time has ennieal without such rule, is irregular and is properly 
dismissed on motion in the upper court. Pearson v. Carson, 569. 


KANSAS CITY. 


Pay OF KANSAS CITY Police. The act of March 27th, 1874, estab-. 
lishing the board of police commissioners for the City of Kansas 
vested in the board the power of fixing the pay of policemen, and 
the amended city charter of 1875 did not take it away. Flanagan 
v. the City of Kansas, 462. 


REMEDY BY MANDAMUSTO ENFORCE PAYMENT. A policeman appoint- 
ed by the board of police commissioners of the City of Kansas, 
under the act of March 27th, 1874, establishing the board and 
authorizing the ap ointment of a police force, (Sess. Acts 1874, p. 
327,) could not, without first obtaining from the board a warrant on 
the city treasury, maintain an action against the city for his ser- 
vices. lf he could not get either his pay or a warrant for his pay | 
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his remedy was by mandamus against the board. Sanford v. The 
City of Kansas, 466, 


POWERS OF CITY ATTORNEY. See City of Kansas v. Flanagan, 22. 


Act or 1873 EXTENDING CITY LIMITS HELD CONSTITUTIONAL. See The 


City of Kansas v. Cook, 127. 


LACHES, 


A CASE WHERE THE DELAY DID NOT AMOUNT TO LACHES. See Henrioid v. 


Neusbaumer, 96. 


LACHES OF STOCKHOLDERS IN REPUDIATING ACTS OF THE CORPORATION, 


no 


See Kitchen ,v. The St. Louis, Kansas City & Northern Railway 
Company, 224, 


LANDLORD AND TENANT. 


UNLAWFUL DFTAINER BY TENANT. Under the present statute a land- 
lord may maintain an action of unlawful detainer against a tenant 
holding over, notwithstanding he may never, himself, have been in 
the actual possession of the premises. The tenant’s possession is 
the landlord’s, and is sufficient to support the action. The fact 
that the tenant has been in possession for three years before the 
commencement of the unlawful detainer, is no bar. Kaulleen v. 
Tillman, 510. 


If a married woman executes a lease containing a covenant to pay 
rent, she thereby binds her separate estate for the rent. Gay v. 
Thm, 584 


ATTACHMENT OF GROWING CROP FOR RENT. The growing crop of a 
tenant is subject to attachment by the landlord for rentdue. (JIub- 
bard v. Moss, 65 Mo. 647.) Crawford v. Coil, 588. 


FORFEITURE OF LEASE: MUNICIPAL LAW. A lease granted by the 
town of Carondelet provided that, in case of the failure of the tenant 
to pay rent, the board of trustees of the town might, by order or 
resolution to be entered of record among the acts and proceedings 
of the board, declare the lease void. Held, that a resolution not so 
entered of record was ineffectual to break the lease. (Graham v. 
Carondelet, 33 Mo. 262.) Lewis v. The City St. Louis, 595. 


: TENDER BEFORE FORFEITURE. A declaration of forfeiture by 
a landlord, under a clause in the lease authorizing him to declare a 
forfeiture in case of non-payment of rent for a stated length of 
time, will be ineffectual, if, before the declaration is made, though 
after the expiration of the stated time, the tenant makes a tender of 
all rent then in arrear. Jb. 





CONFISCATION OF RENTS BY UNITED STATES MILITARY AUTHORITIES. TEN- 





ANT STILL LIABLE TO LANDLORD. See Clark v. Mitchell, 627. 
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LASCIVIOUS BEHAVIOR. 


INDICTMENT FOR, HELD SUFFICIENT. An indictment, founded on 1 Wag. 


Stat., 2 8, p. 500, charged that defendants, at a certain time and place, 
were guilty of open, gross lewdness and lascivious behavior, and 
were then and there guilty of open and notorious acts of public in- 
decency, grossly scandalous, by then and there publicly, lewdly and 
icenielaaie abiding and cohabiting with each other; Held, to be 
sufficient, (following The State v. Bess, 20 Mo. 419). The State v. Os- 
borne, 1438. . 


LAW YERS. 


LAWYERS’ LICENSE TAX: ST. LOUIS CHARTER POWERS. Section 20, 
of article 10, of the constitution of 1875, by necessary implication, 
authorized the board of freehoiders to make proper provision in 
the charter which they framed for the city of St. Louis, for the rais- 
ing of revenue, and tothat end authorized them to incorporate the 
rovision which conferred upon the city the power to impose a 
icense tax upon lawyers. They needed no additional authoriza- 
tion by the General Assembly. The City of St. Louis v. Sternberg, 289. 


THE STATE'S RIGHT TO TAX LAWYERS. The power of the State to 
impose a license tax on lawyers has been beyond question ever 
since the decision of this court in The State v. Simmons, 12 Mo. 268. 


LAWYERS’ LICENSE TAX: UNIFORMITY OF TAXATION. The ordi- 
nance of the city of St. Louis imposing a tax of $25 a year on every 
lawyer in the city without reference to the value of his practice, is 
not obnoxious to the constitutional provision which requires that 
taxation shall be uniform. Whena municipality having power to 
tax callings, trades and professions. taxes ~ all persons engaged 
in the same business, such taxation is equal and uniform. American 
Union Express Co. v. St. Joseph, 66 Mo. 675. 





: CRIMINAL PROSECUTION TO ENFORCE. The citv of St. Louis 
had the right, under its charter, to impose, and, by cri:inal prose- 
cution, to enforce penalties for the violation of the ordinance pro- 
hibiting lawyers from practicing their profession without paying a 
license tax. Ib. 


LETTERS-PATENT. 


See Patents. 


LICENSE. 


LAWYeErs’ LICENSE TAX. See the City of St. Louis v. Sternberg, 289. 


46—69 
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LIENS. 


abstract of a settlement of a delinquent collector with the county 
court was filed with the clerk of the circuit court attested thus: 
“Witness my hand this 17th day of August, 1863. J. O. Jew- 
ett, county clerk Schuyler county, Missouri.’”’ The statute pro- 
vided that when such a settlement was filed with the clerk of the 
circuit court, certified by the clerk of the county court under his 
hand and seal of office. it should operate a lien upon the real estate 
of the collector, and could be carried into effect in the same manner 
and with like effect as a judgment of the circuit court; Held, that 
the statute should be strictly construed, and as the certificate in 
question lacked the seal of the county court, it conferred no lien, 
and no execution could issue on it. Sidwell v. Birney, 144. 


LIMITATIONS, 


ADVERSE POSSESSION: PRINCIPAL AND SURETY. A sold a tract of land 4 
to B, from whom it passed by mesn« conveyances to the defendant, 
who took possession. The sale to B was on credit, B giving his 
bond for the purchase money with plaintiff as surety. Plaintiff 
being compelled to pay the bond, took a conveyance of the land 
from A, and brought this suit to recover possession. Defendant j 
relied on the statute of limitations; Held, that the possession of B, 
and of the defendant under him, was subordinate to the rights of 
A, and in the absence of evidence to show that it ever assumed a 
hostile character, the statute never commenced to run. Plaintiff 
was, therefore, entitled to recover; bat upon refunding to the 
plaintiff the amount of the purchase money, defendant could re- 
tain the land. Fulkerson v. Brownlee, 371. 


STATUTE OF LimiraTiIoNs. A party not in the possession of land 
cannot invoke the statute of limitations to prevent the correction of 
errors in a deed under which the possessor claims title. Michel v. 
Tinsley, 442. 


ACQUISITION OF A RIGHT TO USE A ROAD BY THE PUBLIC UNDER THE 
STATUTE Or LimITATIONS. The public will acquire a right to the use 
of a road over the land of an individual, without condemnation or 
dedication, by long use acquiesced in by the owner, or by adverse 
occupancy and use for a period of time equal to that prescribed by 
the statute of limitations for bringing actions of ejectment. If, 
after it has been so used by the public for that length of time, the 
owner undertakes to fence across it, he will be liable to indictment 
and punishment as for obstructing a public highway. The State v. 
Walters, 463. 


POSSESSION WITHOUT COLOR OF TITLE: COLOR OF TITLE WITHOUT Pos- 
SESSION: CASE ADJUDG2D. In an action of ejectment for an eighty 
acre tract, the following state of facts appeared: The land was en- 
tered by plaintiffs’ ancestor in 1832, and a patent issued to him in 
1835, after his death. In 1833 W began to claim the land. In 1841 
he mortgaged it to N, and in 1842 sold it to N, who died in 1865. It 
was subsequently partitioned among the heirs of N, and defendant 
claimed title by deed from one of the heirs. It was assessed to W 
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from 1832 to 1843, and from that time to N until the sale to defend- 
ant, and after that to defendant. Between 1862 and 1872 rails were 
made on the land two or three times, and trespassers were several 
times driven off by N. The land was known in the neighborhood as 
N’s. W owned a tract adjoining the tract in controversy, and from 
1837 to his death in 1853 cultivated a field of twenty acres, five 
acres of which were embraced in the land in controversy. This 
latter fact was not known to N me ae he bought of W, and never 
became known until a survey was made in 1857. After it became 
known to him he took no steps to dispossess the widow of W who 
was continuing her husband’s possession. Nor did she ever become 
his tenant as long as she remained in possession of the field, which 
was until 1864. From that year no part of the eighty acres in con- 
troversy was occupied by any one until defendant entered in 1874. 

On this state of facts, Held, that defendant could not successfully 

interpose the statute of limitations as a defense. The possession of 
W and his widow was without color of title, while N’s nv of title 
was unaccompanied by possession. Avery v. Adams, 603. 


MALICE. 


” 


without defining it, 
should not be given. Morgan v. Durfee, 469. 


MANDAMUS. 


To COMPEL COUNTY TREASURER TO PAY COUPONS: COUNTY WARRANT. 
The holder of county interesi coupons is not obliged to obtain a 
warrant on the county treasury before demanding payment. It is 
the duty of the treasurer, if he has funds, to pay on presentation 
of the coupons at the treasury. If he refuses, he may be compelled 
by mandamus. The fact that the funds have been withdrawn by 
the county court since demand was made will be no defense to him; 
neither will the fact that the validity of the coupons is being con- 
tested by the county in another proceeding. The State ex rel. Lane 
v. Craig, 565 


PRACTICE IN MANDAMUS. Ina proceeding by mandamus to com 
‘| the county treasurer to pay county interest coupons out of funds 
in his hands, it is not necessary to file the coupons as exhibits. Jb. 


REMEDY OF POLICEMAN TO ENFORCE PAYMENT OF HIS SALARY. See San- 





ford vy. The City of Kansas, 466. 


MASTER AND SERVANT. 


RAILROAD COMPANIES: DUTY TO EMPLOYEES AS TO MECHANICAL AP- 
PLIANCES. Railroad companies are bound to use appliances which 
are not defective in construction; but as between them and their 
employees they are not bound to use such as are of the very best 
or most improved description. If they use such as are in general 
use, that is all that can be required. 

This principle applied to the use of the T rail for a guard to rail- 
road switches, it appearing that although a guard made of U rail 
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would be safer for employees, and would answer the purpose of the 
company equally well, yet the T was the one in general use. Smith 
v. The St. Louis, Kansas City & Northern Railway Company, 32. 


MASTER, WHEN NOT LIABLE TO SERVANT FOR INJURIES INFLICTED BY 
DANGEROUS MACHINERY. A master is not liable to his servant for in- 
juries received in the use of dangerous machinery, notwithstanding 
the master may have failed to provide against the danger by the 
use of known appliances, where the machinery is of the kind in 
general use, and the danger is obvious to the senses. 

This principle applied to a case where the injury occurred in the 
use of a shaping machine, which the evidence hovel was complete 
without a guard, and was generally so used, but could be, and was 
sometimes provided with a guard or fender as a security against the 
negligence of workmen or possible accidents. Cagney v. The Han- 
nibal & St. Joseph Railroad Company, 416. 


PRESUMPTION OF KNOWLEDGE AS BETWEEN MASTER AND SERVANT. 
There is no presumption that a railroad company, or its superin- 
tendent of car shops, has any better means of information as to cur- 
rent improvements in machinery than ate accessible to an expe- 
rienced mechanic in the shops. Jb. 


MEASURE OF RECOVERY BY WIDOW OF A RAILROAD EMPLOYEE FOR THE 
KILLING OF HER HUSBAND. When a laborer employed by a railroad 
company is killed in consequence of the use of defective apparatus, 
a cause of action accrues to his widow under section 3 of the dam- 
age act, (Wag. Stat., p. 520,) and not under section 2; and the meas- 
ure of damages will not be the sum of $5,000, as provided in section 
2, but a sum not exceeding that amount as provided in section 3. 
( Elliott v. St. L. & I. M. R. R. Co., 67 Mo. 272.) Holmes v. Hannibal 
& St. Joseph Railroad Company, 536. 


MAXIMS. 


In PARI veticto. See Poston vy. Balch, 115. 


MECHANICS’ LIEN, 


TirLe UNDER, WHEN ENCUMBRANCERS ARE NOT MADE PARTIES. Where 
suit is brought to enforce a mechanic’s lien against premises encuin- 
bered by a deed of trust, the parties to which are not made parties 
to the suit, a sale under an execution in the case will not carry an 
indefeasible title. The holder of the deed of trust will have the 
right to redeem. Heim v. Vogel, 529. 


DESCRIPTION OF THE LAND TO BE COVERED. The statement filed for 
the purpose of assertinga mechanic’s lien should so describe the 
land upon which the house is situated and the acre of ground in- 
tended to be covered by the lien, that they can be identified ; 
otherwise no lien will be created. Wright v. Beardsley, 548. 
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MISTAKE. 


MIXED AND MUTUAL MISTAKE OF LAW AND Fact. An administrator 
sold lands of his intestate, supposing and representing that it was 
the fee that he was selling. The purchaser supposed it was the fee 
that he was buying. It turned out that nothing passed by the 
sale but the equity of redemption. Held, that this was such a case 
of mixed and mutual mistake of law and fact as entitled the pur- 
chaser to relief in equity. Griffith v. Townley, 13. 


REFORMATION OF DEEDS FOR MISTAKE ON THEIR FACE. The court can 
reform a deed where there are mistakes apparent upon the face of 
the instrument, without parol testimony to prove the mistake, as 
for instance, where the sea! is omitted, though the deed purports 
to be under seal, or where there is no granting clause, and there 
are words of warranty. Michel v. Tinsley, 442. 


STATUTE OF LIMITATIONS. A party not in the possession of land 
‘annot invoke the statute of limitations to prevent the correction 
of errors in a deed under which the possessor claims title. 1b. 


MORTGAGES. 


See Deeps or Trust AND MortTGAGEs. 


MUNICIPAL CORPORATION, 


CITY ORDINANCE: REPEAL. A city having power, under its charter, 
to pass ordinances, may likewise repeal them on such conditions as 
are reasonable and just. The repeal of an ordinance to suppress 
gaming, except as to offenses committed and forfeitures incurred 
previous thereto; Held, valid. City of Kansas v. White, 26. 


DuTY OF THE CITY TO BUILD SIDEWALKS: DAMAGES: EVIDENCE. It i8 
the duty of a city, whenever the public convenience or necessities re- 
quire it, to put the sidewalks of its streets in a reasonably safe con- 
dition, and if, instead of performing this duty, it permits the propri- 
etors of adjoining property to construct sidewalks of their own in 
the street, it will be liable for all damages resulting from their unsafe 
condition. The passage of ordinances reciting that the common 
council deem it necessary that a particular sidewalk shall be con- 
structed, and providing for its construction, amounts toan admission 
by the city that the public necessities require it. Oliver v. The City 
of Kansas, 79. 


38. A CITY AUTHORIZED TO ABATE NUISANCES IS LIABLE FOR FAILURE TO 


EXERCISE THE power. If the authorities of a city which is au- 
thorized by its charter to declare and abate nuisances, and which 
has by general ordinance declared all buildings and structures dan- 
gerous to the public to be nuisances, after becoming aware of the 
dangerous condition of a decayed wall situated so near to a street as 
to imperil the lives of persons passing by on the street, neglect to 
cause its removal, and a child is crushed to death by the falling of 
the wall, the city will be-held liable in damages, and this, though 
the wall stood on private property and the child, at the time of the 
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fall, was not in the street, but was on private property within one 
foot of the street. Kiley v. The City of Kansas, 102. 


EXTENDING CITY LIMITS: EXEMPTING NEW TERRITORY FROM TAXATION: 
CONSTITUTIONAL LAW. The 3rd section of the act of March 11th, 
1873, extending the limits of Kansas City, (Acts 1873, p. 282,) de- 
clared that no subdivision of land in the annexed territory contain- 
ing over five acres should be subject to city taxation. Held, that 
this did not violate those provisions of the constitution which pro- 
hibit the exemption of private property from taxation, and require 
all to be taxed in proportion to its value. The Legislature had a 
right to grant the extension on such terms as it thought proper. 

eld, also, that if this section were unconstitutional, the whole act 
would be, as immunity from city taxation for such tracts was the 
only condition on which they were annexed; so that whether sec- 
tion 3 was constitutional or not, such tracts were not liable to city 
taxation. The City of Kansas v. Cook, 127. 


LIABILITY OF A CITY FOR DAMAGES OCCASIONED BY CONSTRUCTION OF 
RAILROAD IN A STREET. If a city is authorized by law to grant 
rights of way over its streets to railroad companies, it incurs no 
liability for damages done to real estate by the occupation of the 
street upon which it fronts, for a railroad, with its permission, un- 
less they are such as would not have resulted if the road had been 
nee constructed and operated. Swenson v. The City of Lering- 
ton, 157. 


. If acity has such authority, it incurs no liability by reason 
of the fact that a company authorized by it to build and operate its 
road upon a street, has so constructed an embankment in the street 
as to cause a pond of water to be formed upon adjacent land, pro- 
vided the embankment conforms to the established grade of the 
street and is otherwise so constructed as to cause no damage or incon- 
venience beyond that necessarily occasioned by the appropriation 
of a portion of the street for the purpose. 





MUNICIPAL LIABILITY FOR DAMAGE BY WIND. A city is not liable 
in damages for injuries inflicted upon a person by the fall of a mar- 
ket house caused by a wind storin of unprecedented force and 
violence. Flori v. The City of St. Louis, 341. 


MUNICIPAL TAXATION: EXTENSION OF TOWN LIMITS: TOWN PLATS. 
When the owner of land adjacent to an incorporated town subdi- 
vides it into lots and blocks, and files a plat of the subdivision in 
the recorder’s office of the county, under section 8, page 248, Gen- 
eral Statutes 1865, the fee of such portions as are designed for streets 
and other public uses becomes vested in the town, but the addition 
does not become incorporated into the town so as to make the land 
liable to taxation for town purposes. The Town of Cameron v. Steph- 
enson, 372. 


Fatture of a city to erect side-railings to a bridge located in a 
ublic street, is not negligence per se on the part of the city. 
hether it amounts tc negligence in a particular case is a question 
for the jury to determine upon consideration of all the circum- 
stances. Staples v. The Town of Canton, 592. 
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10. FoRFEITURE OF LEASE: MUNICIPAL LAW. A lease granted by the 
town of Carondelet provided that, in case of the failure of the ten- 
ant to pay rent, the board of trustees of the town might, by order 
or resolution to be entered of record among the acts and proceed- 
ings of the board, declare the lease void. Held, that a resolution 
not so entered of record was ineffectual to break the lease. (Gra- 
ham v. Carondelet, 33 Mo. 262.) Lewis v. The City of St. Louis, 595. 


11. ARRAIGNMENT AND PLEA NOT NECESSARY IN PROSECUTION FOR VIOLA- 
TION OF MUNICIPAL ORDINANCE. The rule that in order to sustain a 
conviction for a criminal offense, the record must show that the de- 
fendant was arraigned and that a plea was entered, has never been 
extended to cases other than proceedings by indictment. It does 
not apply to a prosecution for violation of a city ordinance prohib- 
ay the keeping of a bawdy house. The City of Lexington v. Cur- 
tin, 626. 


DELEGATION OF CITY ATTORNEY’s PowERS. See City of Kansas v. Flana- 
gan, 22. 


LAWYERS’ LICENSE TAX IN 8ST. Lours, See The City of St. Louis v. Stern- 
berg, 289. 


MURDER. 


1. THE QUESTION OF DELIBERATION, ONE FOR THE JuRY. The court in- 
structed the jury that if defendants had time to think, and did 
intend to kill deceased, for a moment, then the killing was a willful, 
deliberate and premeditated killing. Held,error. There may be an 
unlawful intentional killing which is not murder in the first degree. 
Hence, whether such a killing is deliberate and premeditated or 
not, is a question for the jury, and cannot be determined as matter 
of law by the court. The State v. Williams, 110. 


2, INDICTMENT FOR MURDER: SEVERAL WEAPONS: SEVERAL DEFEND- 
ANTs. It is no objection to an indictment for murder, that it charges 
the assault to have been made with several different weapons, nor, 
where it is against two persons, that the acts of each are not sepa- 
rately stated. The State v. Blan, 317. 


: ESSENTIAL ALLEGATIONS: JEOFAILS. An indictment for mur- 
der need not describe the wounds inflicted ; but it should allege an 
assault, and the nature thereof, a mortal wounding of the deceased 
and that he died of such wounds within a year and aday. It is 
not sufficient to allege that defendant ‘‘ did kill and murder the de- 
ceased by striking, hitting and mortally wounding him with sticks 
and clubs;”’ or that defendant ‘did shoot, kill and murder the 
deceased with loaded guns ;” or that defendant “assaulted the de- 
ceased with sticks, clubs and loaded guns, and did kill and murder 
him, by striking him with clubs and shooting him with loaded 
guns.” Wag. Stat., Sec. 27, p. 1090, does not cure such defects. Ib. 





4, Competency or juror. A person who, upon examination on the 
voir dire, declares that he would not convict one accused of murder 
upon circumstantial evidence, or that he would have scruples in 
doing so, is not competent to sit as a juror upon a trial for murder. 

The State v. West, 401. 
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THE VENUE OF A HOMICIDE may be established, like any other fact, 
by proof of facts and circumstances tending to show where it oc- 
curred. Express testimony is not necessary. Tb. 


MURDER IN THE SECOND DEGREE. ‘To reduce the crime of homi= 
cide to murder in the second degree, it is not essential that it shall 
have been committed both in the heat of passion and without delib- 
eration. It is sufficient if it was done without deliberation. The 
State v. Hill, 451. 


MURDER IN THE FIRST DEGREE. A homicide though willful, is not 
murder in the first degree unless committed with deliberation; and 
it is a fatal error to give an instruction which ignores the element of 
deliberation, notwithstanding another instruction is given correctly 
defining the crime. , Jb. 


PROVOCATION, AS MITIGATING HOMICIDE. While no provocation short 
of personal violence or injury will be sufficient to reduce a homi- 
cide to the grade of manslaughter, yet less will suffice to mitigate 
or extenuate it so as to reduce the crime to murder in the second 


degree. : 


SELF DEFENSE: QUANTUM OF EVIDENCE TO SECURE ACQUITTAL. To 
entitle a defendant charged with murder to acquittal on the ground 
of self defense, he need not establish his defense by a preponder- 
ance of evidence. It will be sufficient if the evidence is such as to 
create, in the minds of the jury, a reasonai:le doubt of his guilt. 
(Following State v. Alerander, 67 Mo. 158.) Ib. 


THE EVIDENCE in this case authorized an instruction in relation to 
murder in the first degree. The State v. Degonia, 485. 


NEGLIGENCE. 


RAILROAD: KILLING STOCK: SPEED OF TRAIN. The failure to stop or 
check a train, in order to avoid a collision with stock on the track, 
does not constitute negligence, where such stoppage or checking 
would endanger persons and property intrusted to the railrovd for 
transportation. Aliter, where checking the speed of a train or stop- 
ping it would avoid the collision and could be done with safety 
to property and passengers. Pryor v. The St. Lowis, Kansas City & 
Northern siailway Company, 215. 


RAILROAD CROSSING : FAILURE TO RING OR WHISTLE. A way provided 
by a railroad company across its own grounds for ingress to and 
egress from its depot is not a “traveled public road or street,” 
within the meaning of Wagner’s Statutes, sections 38, 39, page 310. 
The requirement that the bell shall be rung or the whistle sounded 
whenever the locomotive approaches within eighty rods of a cross- 
ing of such street or road, does not apply to such a way. Hence, 
if a train in crossingsuch a way runs over and injures property, the 
liability of the company is not fixed merely by showing failure to 
ring the bell or sound the whistle. There must be proof of actual 
negligence. Such failure may, however, be shown as evidence of 
negligence. Bauer v. The Kansas Pacific Railway Company, 219. 
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CoNTRIBUTORY NEGLIGENCE. If on the plaintiff's evidence, in an ac- 
tion to recover damages for injuries alleged to have been sustained 
through the negligence of the defendant, it clearly appears that the 
plaintiff was himself guilty of carelessness or negligence, which con- 
tributed directly to produce the injury he complains of, he cannot 
recover, and the court should so instruct the jury. Nolan v. Shickle, 
336, 


MUNICIPAL LIABILITY FOR DAMAGE BY WIND. A city is not liable 
in damages for injuries inflicted upon a person by the fall of a mar- 
ket house caused by a wind storm of unprecedented force and 
violence. lori v. The City of St. Louis, 341. 


ConTRIBUTORY NEGLIGENCE. When the evidence in an action of 
damages for injuries sustained by falling from a bridge, tends to 
show that the plaintiff knew that the bridge had no side-railing 
but, nevertheless, without taking any precautions for his safety 
ventured upon it on a night so dark that he could not see, and by 
reason of the absence of the railing fell from the bridge and sus- 
tained the injuries complained of, and the defendant pleads contrib- . 
utory negligence as a defense, it is error for the court to refuse to 
submit that defense to the jury by a proper instruction. Staples v. 
The Town of Canton, 592. 


Fai.ure of a city to erect side-railings to a bridge located in a pub- 
lic street, is not negligence per se on the part of the city. Whether 
it amounts to negligence ina particular case is a question for the 
jury to determine upon consideration of all the circumstances. Ib. 


OF RAILROAD COMPANIES—OF RAILROAD EMPLOYEES. See Smith v. The 


St. Louis, Kansas City & Northern Railway Company, 32. 


NEW TRIAL. 


NEWLY DISCOVERED EVIDENCE. If a party is aware that two or 
more persons know facts important to be proved by him, and goes 
to trial without calling them as witnesses, and afterwards discovers 
another person who could have testified to the same facts, he can- 
not have a new trial on the ground of newly discovered evidence. 
Hanley v. The Life Association of America, 380). 


IMPROPER REMARKS BY THE PROSECUTING ATTORNEY at the trial, will 
not authorize a reversal of the judgment, unless the attention of the 
trial court was called to therm by the motion for new trial, especially 
where the record shows that as soon as they were uttered the court 
rebuked the attorney, and commanded him to keep within the 
record. The State v. Degunia, 485. 


NOTICE. 


OF CLAIM TO PROPERTY TAKEN IN EXECUTION. See Anthony to use of 


Deggendorf v. Bartholow, 186. 
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STOCKHOLDERS CHARGEABLE WITH KNOWLEDGE OF RECORDS OF THE COR- 


PORATION. See Kitchen v. The St. Louis, Kansas City & Northern 
Railway Company, 224. 


OF INTENTION TO USE DEPOSITION TAKEN IN ANOTHER CASE. See Adams 


v- Raigner, 363. 


Or motion. See Molloy v. Batchelder, 503. 


NUISANCES. 


A CITY AUTHORIZED TO ABATE NUISANCES IS LIABLE FOR FAILURE TO EXER- 


CISE THE POWER. If the authorities of a city which is authorized 
by its charter to declare and abate nuisances, and which has by gen- 
eral ordinance declared all buildings and structures dangerous to 
the _— to be nuisances, after becoming aware of the dangerous 
condition of a decayed wall situated so near to a street as to imperil 
the lives of persons passing by on the street, neglect to cause its 
removal, and a child is crushed to death by the falling of the wall 
the city will be held liable in damages, and this, though the wall 
stood on private ween d and the child, at the time of the fall, was 
not in the street, but was on private property within one foot of the 
street. Kiley v. The City of K 


ansas, 102. 


OBSTRUCTING PUBLIC HIGHWAY. 


Sree Roaps, 1. 


OFFICERS. 


CITY ATTORNEY: POWERS CANNOT BE DELEGATED, WHEN. The charter of 


the City of Kansas provided that “a warrant shall issue in fay or 
of the city ° - for a violation of any ordinance ° 
when any person shall make oath or affirmation that such a viola. 
tion has been committed, or upon information by the city attorney.’ 
Neither the charter nor any ordinance of the city authorized the ap- 
pointment of a deputy city attorney ; Held, 1st, that the power thus 
provided for must be exercised by the city attorney in person, and 
could not be delegated to a deputy ; 2nd, that a ‘complaint made 
by a deputy could not afterwards be adopted by the city attorney 
as his own. City of Kansas v. Flanagan, 22. . 


ConstTaBLEs are State as contradistinguished from municipal officers. 
The State ex rel. Attorney-General v. McKee, 504. 


CLERK OF THE CIRCUIT CouRT. See Sidwell v. Birney, 144. 


County coLttector. See Sidwell v. Birney, 144. 


SHERIFF, CONCLUSIVENESS OF HIS RETURN. See Anthony to use of Deg- 





gendorf v. Bartholow, 186; Dunham v. Wilfong, 355. 
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SHERIFF'S, CONSTABLE’S AND MARSHAL’S LIABILITY FOR FALSE LEVY, IN S8T- 


3. 


Louis. See Dodd v. Thomas, 364. 


PARTIES. 


THE WIFE IS A NECESSARY PARTY to an action by her husband to re- 
cover her interest in trust funds. Mertens v. Loewenberg, 208. 


TITLE UNDER: MECHANIC’S LIEN WHEN ENCUMBRANCERS ARE NOT MADE 
parties. Where suit is brought to enforce a mechanic’s lien against 
premises encumbered by a deed of trust, the parties to which are 
not made parties to the suit, a sale under an execution in the case 
will not carry an indefeasible title. The holder of the deed of 
trust will have the right to redeem. Heim v. Vogel, 529. 


Tue county is the proper party to sue on a bond given to secure 
a loan of township school moneys. (Stateto use, &c., v. Sappington, 
68 Mo. 454.) Lafayette County v. Hixon, 581. 


PARTIES TO A SUIT TO ENFORCE A TRUST: PLEADING. By the terms 
of a will the rents of certain real estate devised to a trustee were to 
be divided between certain persons named until the property should 
be sold, when the proceeds of the sale were to be divided among 
these and several other persons. In a suit brought to compel the 
trustee to account for rents colleeted and not paid over, to secure 
the re:noval of the trustee and the appointment of a successor, and 
to have the trust property sold and the proceeds divided ; Held, that 
all the beneficiaries under the will were proper parties, notwithstand- 
ing that some of them had no interest in part of the relief sought, 
viz: the accounting for rents collected; Held, further, that a peti- 
tion seeking such relief was not multifarious as to the latter class of 
plaintiffs. Goodwin v. Goodwin, 617. 


PARTITION. 


DoES NOT WORK A CHANGE OF POSSESSION FROM FRIENDLY TO ADVERSE, 
WHEN. Proceedings for the partition of land brought by persons 
holding possession under license from the true owner, and to which 
he is no party, followed by a sale to one of the petitioners, and 
continued éxclusive possession by him will not give the possession 
an adverse character. In order to convert a friendly or subordinate 
into an adverse possession, in any case, the intention to make the 
change must be distinctly made known to the true owner. Budd v. 
Collins, 129. 


A suit to compel a trustee to sell real estate and divide the proceeds, 
as directed by a will, is not a suit in partition, but a proceeding in 
equity to enforce a trust. Goodwin 0. Goodwin, 617. 


SALE SET ASIDE FOR FRAUD. See Henrioid v. Neusbaumer, 96. 


PATENTS. 


JURISDICTION OF STATE CouRTs. State courts have the right to in- 








2. 


4. 
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uire into the validity of a patent for an invention issued by the 

nited Stated when the question comes up collaterally, as where an 
action on a promissory note given in consideration of the assign- 
ment of an interest in a patent is defended on the ground that the 
patent is void. Keith v. Hobbs, 84. 


ASSIGNMENT OF VOID PATENT CONSTITUTES NO CONSIDERATION. It 
isa good defense to an action on a promissory note given in con- 
sideration of the assignment of the right to make, use and vend a 
patented article within a limited territory, that while the specifica- 
tions accompanying the letters patent call for water as one of the 
ingredients to be used in the composition of the article, the waters 
in common use in a portion of the territory sold, by reason of their 
alkaline properties, or for other reasons, will not produce the de- 
sired result. Such specifications are insufficient, the patent is void, 
and the assignment constitutes noconsideration for the note. Jb. 


EVIDENCE: COPY OF PATENT. An exemplification of a patent from 
the United States certified by the Commissioner of the General 
Land Office, is receivable in evidence without proof of the loss of 
the original. (Barton v. Murrain, 27 Mo. 235.) Avery v. Adams, 603. 


PLEADING. 


A PERSONAL ACTION cannot be united with one brought ina repre- 
sentative capacity. Mertens v. Loewenberg, 208. 


ACTION ON COUNTY BONDS: REQUISITES OF PETITION. In an action on 
bonds issued to pay a subscription by a county to a railroad company 
every essential element of the power given to the county to make 
such a subscription, must be stated in the petition. Weil v. Greene 
County, 281. 


FAILURE TO STATE CAUSE OF ACTION FATAL. The failure in a petition 
to state facts sufficient to constitute a cause of action, is radical 
and incurable. It is not helped by the statute of jeofails, a judgment 
by default or a failure to take advantage of it in the court below. 


VARIANCE: ACTION EX CONTRACTU: PROOF OF TROVER AND CONVER- 
SION, OR FRAUD AND DECEIT. A party cannot sue on a contract of 
sale and purchase and recover for trover and conversion, or fraud 
and deceit. Therefore, where plaintiff sued for the price of cattle, 
alleging that they were purchased by defendant C. as agent for his 
co-defendants M., K. & Co., and were received by M., K. & Co. 
and sold by them, and the proceeds appropriated to their own use ; 
Held, that if it appeared that M., K. & Co. had never authorized C. 
to purchase for them, and that they received the cattle as the prop- 
erty of C., and not as their own property, they were not liable, 
notwithstanding it was shown that the cattle were bought by C. for 
their account, and at the time they were delivered to M., K. & Co. 
C. informed them that he had so bought them. Whether M., K. & 
Co. would have been liable to plaintiff in some other form of action, 
quaere? Carson v. Cummings, 325. 


IN SUITS FOR BACK TAXES. A petition in a suit by the collector to re- 
cover back taxes, under the act of April 12th, 1877, (Sess. Acts 1877, 
p. 384,) should expressly allege that the land has been returned 
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delinquent, or has been forfeited to the State; but where it may 
be gathered from its allegationx that such is the fact, the petition 
will be good after verdict. Wellsheur v. Kelley, 343. 


EQUITY PLEADING: FRAUDULENT CONVEYANCE. When the plaintiff 
basis his claim to equitable relief against several defendants on one 
general right, the petition is not demurrable for multifariousness, 
although the defendants may have separate and distinct defenses. 

This principle applied to a case where plaintiff sought to have 
certain conveyances set aside as being in fraud of creditors. Dono- 
van v. Dunning, 436. 


Tue plaintiff cannot sue upon one cause of action and recover upon 
another. Clements v. Yeates, 623. 


Demurrer. See State v. Millsaps, 359. 


WHEN NOT MULTIFARIOUS IN SUIT TO ENFORCE A TRUST. See Goodwin v. 


Goodwin, 617. 


PLEADING, CRIMINAL. 


INDICTMENT FOR LASCIVIOUS BEHAVIOR. An indictment founded on 
1 Wag. Stat., 2 8, p. 500, charged that defendants, at a certain time 
and place, were guilty of open, gross lewdness and lascivious be- 
havior, and were then and there guilty of open and notorious acts 
of public indecency, grossly scandalous, by then and there publicly, 
lewdly and lasciviously abiding and cohabiting with each other ; 
Held, to be sufficient, (following The State v. Bess, 20 Mo. 419.) The 
State v. Ooborne, 143. 


INDICTMENT FOR MURDER: SEVEKAL WEAPONS: SEVERAL DEFENDANTS. 
It is no objection to an indictment for murder, that it charges the 
assault to have been made with several different weapons, nor, 
where it is against two persons, that the acts of each are not sepa- 
rately stated. The State v. Blan, 317. 


: ESSENTIAL ALLEGATIONS: JEOFAILS. An indictment for mur- 
der need not describe the wounds inflicted ; but it should allege an 
assault, and the nature thereof, a mortal wounding of the deceased 
and that he died of such wounds within a yearand a day. Itis not 
sufficient to allege that defendant “did killand murder the deceased 
by striking, hitting and mortally wounding him with sticks and 
clubs ;” or that defendant “ did shoot, kill and murder the deceased 
with loaded guns;” or that defendant “ assaulted the deceased with 
sticks, clubs and loaded guns, and did kill and murder him, by strik- 
ing him with clubs and shooting him with loaded guns.” Wag. 
Stat., 227, p. 1090, does not cure such defects. Jb. 





POWERS. 


PoWER OF SALE IN FAVOR OF MOTHER AND CHILDREN, DEFECTIVE 
EXECUTION oF. Several deeds to a woinan “and all her children 
she now has or ever will have,” authorized her to sell the land, pro- 
vided the proceeds should be invested in other land or property to 
be secured to her and her children. Held, that this power of sale 
did not authorize her to execute a mortgage to secure a loan of 
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money made to enable her to pay the purchase money of a tract of 
land which had been conveyed to a trustee for her use alone. Kin- 
ney v. Mathews, 520. 


DEFECTIVE EXECUTION OF POWER OF SALE: EQUITABLE DOCTRINE 
AS TO EFFECTUATING CONVEYANC%S. When a person acts fora valu- 
able consideration, he is understood in equity to engage with the 
person’ with whom he is dealing to make the instrument as effec- 
tual as he has power to make it- Upon this principle, in a case 
where a person having a life estate.in lands and also a restricted 
power of sale over the fee, for the purpose of securing a loan of 
money executed a mortgage purporting to convey the fee, and refer- 
ring in express terms to the power, but for want of compliance with 
the restrictions, the mortgage was not a good execution of the 
power; Held, that it was effectual to convey the life estate. Jb. 


PRACTICE, 


A court to which a cause has been transferred by another court 
without authority of law, has no jurisdiction to enter an order of 
dismissal. It can do no more than strike the cause from the docket. 
Ewing v. Brooks, 49. 


SERVICE OF SUMMONS UPON CouNTy. The mode of service of a sum- 
mons upon a county is prescribed by Wag. Stat., 2? 6, p. 408, and is 
exclusive. No copy of the petition is required to be served with 
the writ, as in ordinary cases. Weil v. Greene County, 281. 


HARMLESS ERROR IN RULING ON EVIDENCE. The trial court erro- 
neously excluded evidence of declarations made by one of the 
defendants to plaintiff, but permitted the defendant, himself, to tes- 
tify to the facts of which he had spoken to plaintiff, and his testi- 
mony was to the same effect as that offered by plaintiff. Held, that 
the error was harmless, and afforded no ground for reversing the 
judgment. Carson v. Cummings, 325. 


In BACK TAX suITs. Judgment may be rendered at the first term in 
a tax suit under the act of 1877. Wellshear v. Kelley, 348. 





. A notice of suit given in a tax case by publication exam- 
ined and held to be good, at least when called in question collater- 
ally. 


A SHERIFF’S RETURN upon an alias summons showed that service 
had been made by delivering a true copy of the writ and petition 
to P. H. S, “and also an alias summons to C. O. J., he being next 
and last served.” Held, that the return was informal in not stating 
that it was a copy of the writ which was served on C. O. J., but 
upon the whole return it was certain to a common intent that it 
wasacopy. Dunham v. Wilfong, 355. 


ON APPEAL FROM JUSTICE’S CouRT. In an action commenced before 
a justice of the peace, plea of non est factum may be filed for the 
first time in the circuit court. Moore v. Hutchinson, 429. 


ON MOTION TO SET ASIDE A JUDGMENT. A motion to set aside a judg- 
ment after third persons have acquired au interest in property sold 
under the execution, is properly denied, if such persons are not 
made parties or notified of the motion. Molloy v. Batchelder, 503. 














— 


o 





10. 


11. 


IN 


INDEX. 735 


HusBAND AND WIFE: PRACTICE: JEOFAILS. A married woman can- 
not maintain an action alone; and where an action is so brought. 
and the attention of the trial court is called to the non-joinder o 
the husband, both by answer and by prayer for instruction to the 
jury, a judgment in the wife’s favor will be reversed. The statute 
of jeofails does not cure the error. Rodgers v. Bank of Pike County, 560. 


In MANDAMUS. Ina proceeding by mandamus to compel the county 
treasurer to pay county interest coupons out of funds in his hands, 
it is not necessary to file the coupons as exhibits. The State ex rel. 
Lane v. Craig, 565. 


JURY TRIAL IN CHANCERY CAus¥s. In chancery causes the right of 
trial by jury does not exist. The chancellor may, if he sees fit, 
direct issues of fact to be tried by a jury ; but even then he will not 
be bouna by their finding. Gay v. Jhm, 584. 


Tue plaintiff cannot sue upon one cause of action and recover upon 
another. Clements v. Yeates, 623. 


HOMESTEAD CASES. See Creath v. Dale, 41. 


AMENDMENT. See Lumpkin v. Collier, 170; Dunham vy. Wilfong, 355. 


PRACTICE, CRIMINAL. 


Aust. When, upon the trial of an indictment for murder, the 
prisoner has given evidence to prove an alibi, it is error for the court 
to refuse an instruction to the effect that the jury must acquit if 
they have a reasonable doubt as to his absence at the time of the 
homicide. The State v. Lewis, 92. 


ALIBI: EVIDENCE IN REBUTTAL. When evidence has been given on 
behalf of the prisoner to prove an alibi, the prosecution is entitled 
to offer rebutting evidence to prove his presence. Ib. 


PRESENCE OF THE PRISONER. The rule that the record must affir- 
matively show the presence of the prisoner during the progress of 
the trial and at the rendition of the verdict, is sufficiently complied 
with if it shows that he was present at the opening of court on the 
day when the verdict was rendered. His absence will not be pre- 
sumed untiladjournment. Jb. 


LIMITING THE ARGUMENT. The trial court hasa discretionary power, 
in a criminal case, to limit counsel for the accused in argument to 
the jury, and to require him to close when his time has expired, 
and this court will not interfere with this discretion unless it is 
abused. The State v. Williams, 110. 


CoRRECTION OF ERRORS BY TRIAL COURT, ON THE SPOT, ENCOUR- 
AGED. The counsel for the accused, while addressing the jury and 
endeavoring to show them that his clients should not be convicted 
of a higher crime than murder in the second degree, was inter- 
rupted by the judge with the declaration that the instructions 
would not warrant a verdict of murder in the second degree; that 
under the instructions it was murder in the first degree or nothing. 
After the jury had retired toconsider of their verdict, the judge, at 
their request, had them recalled, and, in open court and in the pres- 
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ence of the accused and their counsel and of the State’s attorney 
gave them correct instructions in relation to murder in the second 
degree, and the accused were found guilty of that offense. Held, 
that no error had been committed. The accused could not have 
been prejudiced, and this court is inclined to encourage tria] courts 
to correct errors committed in the progress of the trial rather than 
to force them to persist in them after they are discovered. /b. 


THE ACCUSED CAN WAIVE OBJECTIONS TO EVIDENCE: PRACTICE IN SU- 
PREME court. A defendant in a criminal case cannot object to 
evidence for the first time when the case has reached the appel- 
late court. His objections are waived unless made at the trial. 
The rule in State v. Davis, 66 Mo. 684, concerning the incapacity of 
a prisoner to waive his legal rights relates only to proceedings pre- 
scribed by statute for his protection. The State v. Blan, 317. 


INSTRUCTIONS: HARMLES3 ERROR. Defendant being indicted for 
stealing a mare, the court correctly instructed the jury, both on the 
theory that she was stolen in the county of the trial, and on the 
theory that she was stolen in another county and then imported 
into the county of trial. There was evidence that the theft was 
committed in the latter county. Held, that even if there was no 
evidence of larcenous taking in the other county, no error had been 
committed prejudicial to defendant. The State v. Ware, 332. 


REMARKS BY THE PROSECUTING ATTORNEY AT THE TRIAL. Not every 
indiscreet remark made by the prosecuting attorney, in the pres- 
ence of the jury, will furnish ground for a new trial. Certain re- 
marks made in the present case are examined by the court and 
held not to warrant a reversal. The State v. Guy, 430. 


JuRY: CHALLENGE TO THE ARRAY. In the absence of evidence of 
bias or prejudice on the part of the sheriff, it is no ground fora 
challenge to the array, that after the court had quashed the return 
upon a former venire, because the officer who had executed it had 
not first taken the oath of impartiality required by statute, he had 
served a second venire by summoning as jurors the same persons 
who had been summoned before. Henry, J., and Suerwoop, C. J., 
dissenting. The State v. Degonia, 485. 


PEREMPTORY CHALLENGES. In criminal cases the State must an- 
nounce her peremptory challenges before the defendant can be 
compelled to make his. (Following State v. Steeley, 65 Mo 218.) Ib. 


IMPROPER REMARKS BY THE PROSECUTING ATTORNEY, at the trial, will 
not authorize a reversal of the judgment, unless the attention of 
the trial court was called to them by the motion for new trial, es- 
pecially where the record shows that as soon as they were uttered 
the court rebuked the attorney, and commanded him to keep within 
the record. Jb. 


THE STATE'S RIGHT OF APPEAL IN CRIMINAL CASES. Where a mo- 
tion in arrest of judgment in a criminal case has been sustained, 
and the prisoner ordered discharged, on the ground that at the time 
of the commission of the offense the defendant was a slave, and as 
such not liable to punishment, the State cannot appeal. Her right 
of appeal is limited to those cases, where, either on motion to 
quash, on demurrer or on motion in arrest of judgment, the indict- 
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ment has been adjudged to be insufficient either in form or sub- 
stance. The State v. Bollinger, 577. 


PRACTICE IN THE SUPREME COURT. 


Wuewn an information for violation of a city ordinance is fatally 
defective, the Supreme Court will not reverse a judgment upon it 
adverse to the city merely because it was prematurely rendered. 
It would be useless to send the case back to be ultimately dismissed. 
City of Kansas v. O? Shea, 51. 


THE ACCUSED CAN WAIVE OBJECTIONS TO EVIDENCE. A defendant in 
acriminal case cannot object to evidence for the first time when 
the case has reached the appellate court. His objections are waived 
unless made at the trial. The rule in State v. Davis, 66 Mo. 684, con- 
cerning the incapacity of a prisoner to waive his legal rights relates 
only to proceedings prescribed by statute for his protection. The 
State v. Blan, 317. 


FAILURE OF EVIDENCE: PRACTICE IN SUPREME CoURT. When'there is 
no evidence to support the judgment, the Supreme Court will order 
a reversal, regardless of the declarations of law given. Moore v. 
Hutchinson, 429. 


CHANGE OF VENUE FOR PREJUDICE OF INHABITANTS: DECISION OF 
TRIAL COURT CONCLUSIVE. The Supreme Court will not interfere 
with the action of the trial court in refusing a change of venue asked 
on the ground of prejudice on the part of the inhabitants of the 
county, after evidence heard on both sides, unless it appears that 
palpable injustice has been done. The State v. Guy, 430. 


PRESUMPTIONS. 


AS TO DATE OF INDORSEMENTS. The general rule is that an indorse- 
ment of payment on a promissory note is presumed to have been 
made at the time the indorsement bears date; but this presumption 
ceases if there be any thing in the indorsement indicative of altera- 
tion. Smith v. Ferry, 142. 


A CASE WHERE A DEED WAS PRESUMED. A deed from Juan Arenton 
to Jonathan Hillebran was the only link wanting to complete a chain 
of title from a concession by the Spanish Lieutenant-Governor, A. 
D. 1780, to the passage of the legal title from the United States in 
1874. Hillebran was the brother-in-law of John Herrington, of 
whose name Arenton was probably a perversion, and procured a 
deed dated May 24th, 1800, from Robideaux, under which Arenton 
acquired title. At the execution of this deed Arenton was not 
present, although his presence was therein recited ; and, contrary 
to the Spanish custom, his name was not signed thereto. Hille- 
bran’s name was signed to the deed, and he at once went into pos- 
session of the land thereunder. In 1808 he presented a claim to the 
land before the board of commissioners, in his own name as assignee 
of Robideaux ; in 1811 he presented the claim in the name of John 
Herrington, as such assignee. In the first case the claim was con- 
firmed to the legal representatives of Robideaux ; and in the latter 
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to the legal representatives of Dorian, the original grantee. Actual 
possession was the main basis for the grant and confirmation under 
the Spanish law and the law of the United States. Three days after 
the latter confirmation, Hillebran conveyed the land in his own 
name. From the year 1800 until hisdeath in 1864, Herrington lived 
in the immediate vicinity of the land, except for a period of seven 
or eight years, and was never heard to make any claim to the land 
whatsoever. Hillebran, and those claiming under him, bad been 
in possession for nearly seventy-five years; Held, that the deed to 
Arenton was a mistake, or else Arenton had conveyed to Hillebran, 
and that, although the facts were singular and difficult to be ex- 
plained, for the purpose and upon the principle of quieting the 
possession, the court sitting as a jury, was authorized to presume, 
and should have presumed, such a conveyance. Srinley v. For- 
sythe, 176. 


8. PRESUMPTION OF KNOWLEDGE AS BETWEEN MASTER AND SERVANT. 
There is no presumption that a railroad company, or its superin- 
tendent of car shops, has any better means of information as to 
current improvements in machinery than are accessible to an expe- 
rienced mechanic in the shops. Cogney v. The Hannibal & St. Joseph 
Railroad Company, 416. 


IN FAVOR OF SHERIFF'S PROCEEDINGS. See Wellshear v. Kelley, 345. 


IN FAVOR OF ACTS OF COURT OF GENERAL JURISDICTION. See State v. Mill- 
saps, 359. 


PRINCIPAL AND AGENT. 


Proor or aGenxcy. It does not require direct evidence to establish an 
agency. It may be inferred from circumstances. Hull v. Jones, 587. 


PUBLIC OFFICER CANNOT ACT BY DEPUTY, WHEN. See City of Kansas v. 
>) 


Flanagan, 22. 


PRINCIPAL AND SURETY. 


1. Bonps: SURETIES, THEIR LIABILITIES THEREON. In a suit upon an ex- 
ecutor’s bond, it is no defense to a surety that he signed the bond 
upon the parol promise of the executor to procure additional sure- 
ties, and furnish the sureties with an indemnity bond. (Following 
State lo use, &c., v. Potler,63 Mo. 212, and Brown v. Baker, 64 Mo. 167.) 
State ex rel. Wight v. Modrel, 152. 


2. RELEASE OF SURETY BY EXTENDING TIME OF PAYMENT. Anagreement 
between the creditor and the principal debtor to extend the time 
for payment of the debt for a definite period, if founded upon a 
sufficient consideration and made without the surety’s consent, will 
discharge the surety. Payment of interest in advance isa sutlicient 
consideration, even if it be at a usurious rate. One who signs a 
note as joint maker, will be allowed the benefit of this rule as 
against an indorsee for value, if it appears that he is really a surety, 
and the note was executed by him and was taken by the indorsee 
with the understanding that he should occupy that position. Still- 
well v. Aaron, 539. 
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8. LIABILITY OF GUARDIAN’S suRETIES. The sureties in a guardian’s 
bond are not liable for any default which occurred before they be- 
came sureties. Gum v. Swearingen, 553. 


4, BonD AND MORTGAGE FOR SCHOOL FUNDS: SUBSTITUTION OF NEW 
MORTGAGE: RIGHTS OF sURETIES. The county court has power to re- 
lease a mortgage taken as security for school funds, upon receiving 
in its place a mortgage upon other lands, provided the change can be 
made without detriment to the fund. The sureties in the bond which 
the law requires to be taken as additional security, will not be re- 
lieved of liability by reason of the change except to the extent to 
which they may be injured by it. (Saline Co. v. Buie, 65 Mo. 63.) 
Lafayette County v. Hivon, 581. 


PROCESS. 


1. A sHERIFF’S RETURN upon an alias summons showed that service 
had been made by delivering a true copy of the writ and petition to 
P. H. 8., “and also an alias summons to C. O. J., he being next and 
last served.” Held, that the return was informal in not stating that 
it was a copy of the writ which was served on C. O. J., but upon 
the whole return it was certain to a common intent that it was a 
copy. Dunkan v. Wilfoag, 355. 


2. Jupcment. A recital ina judgment that the defendants were legally 
served with process cuts off all inquiry in a collateral proceeding as 
to the legality of the service. Jb. 


3. AmeNpMeENt. The validity of a judgment by default being collat- 
erally called in question on the ground that the sheriff’s return failed 
to show proper service of the summons, after the submission of the 
collateral cause, but before its decision, by leave of court, the sheriff 
amended his return so as to show a good service. Held, that this 
amendment wasconclusive. Jb. 


Summons. See Weil v. Greene County, 281. 


SERVICE BY PUBLICATION. See Wellshear y. Kelley, 343. 


PROMISSORY NOTE, 


1. PRESUMPTION AS TO DATE OF INDORSEMENT: ALTERATION. The gen- 
eral rule is, that an indorsement of payment on a promissory note 
is presumed to have been made at the time the indorsement bears 
date; but this presumption ceases if there be anything in the in- 
dorsement indicative of alteration. Smith v. Ferry, 142. 


2. ALTERATION. Any alteration of a promissory note invalidates it in 
the hands of the party making the alteration, no matter how pure 
his motives was. Moore v. Hutchinson, 429. 


3. CONTRACT: ACTION: PROMISSORY NOTE. By the terms of a written 
contract for the sale of certain cattle, a part of the purchase money 
was to be paid in advance. When the time for payment came the 
seller instead of exacting the money, accepted a note, but there 
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was no evidence that it was accepted as payment. Subsequently 
the purchaser refused to receive the cattle, alleging fraudulent mis- 
representation as to their quality and condition. The seller hav- 
ing sued upon the note; Held, that he could not maintain his action. 
The acceptance of the note amounted only to an alteration of the 
original contract by extending the time of payment of the sum 
agreed to be paid in advance, and the plaintiff’scause of action, 
if any, was upon the contract for failure to take and pay for the cat- 
tle. Thornberry v. Thompson, 481. 


RELEASE OF SURETY BY EXTENDING TIME OF PAYMENT. An agreement 
between the creditor and the principal debtor to extend the time 
for payment of the debt fora definite period, if founded upona 
sufficient consideration and made without the surety’y consent, will 
discharge the surety. Payment of interest in advance is a sutlicient 
consideration, even if it be at a usurious rate. One who signs a 
note as joint maker, will be allowed the benefit of this rule as 
against an indorsee for value, if it appears that he is really a surety, 
and the note was executed by him and was taken by the indorsee 
with the understanding that he should occupy that position. Still- 
well v. Aaron, 539. 


ATTACHMENT OF NOTE PREVIOUSLY TRANSFERRED AS COLLATERAL SE- 
CURITY: TRANSFER BY DELIVERY ONLY. One who takesa note as 
collateral security for a pre-existing debt due him from the payee, 
is entitled to hold it as against a subsequently attaching creditor of 
the payee. The fact that the note, though payable to order, is not 
indorsed by the payee, but is transferred by delivery only, will not 
affect his right. Davis v. Carson, 603. 


Proor or execution. See Smith v. Witton, 458. 


PUBLICATION, 


Service By. See Wellshear vy. Kelley, 343. 


1. 


QUESTIONS OF LAW AND FACT. 


In a MURDER CASE. The court instructed the jury that if defendant 
had time to think, and did intend to kill deceased, for a moment, 
then the killing was a willful, deliberate and premeditated killing. 
Held, error. There may be an unlawful intentional killing which 
is not murler in the first degree. Hence, whether such a killing 
is deliberate and premeditated or not, is a question for the jury, and 
cannot be determined as matter of law by the court. The State v. 


Williams, 110. 


IDENTITY OF PERSONS: PRESUMPTION IN FAVOR OF COURT OF GENERAL 
JURISDICTION: DEMURRER. The records of the circuit court showed 
that on the 8th day of October, 1875, Roach Millsaps was arrested on 
a charge of stealing certain property described in the warrant; that 
on the 20th day of October, 1875, Pharris Millsaps, Jr., as principal, 
with others as sureties, entered into a recognizance for the appear- 
ance of said Pharris Millsaps, Jr., at tne next January term of the 
circuit court to answer to the charge of larceny; that at the January 
term Roach Millsaps was indicted for the larceny of the property 
described in the warrant, and that at a subsequent day of the same 
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term a forfeiture was ordered of the recognizance of Pharris Mill- 
saps, Jr. On appeal from a judgment on a demurrer to a sci. fa. is- 
sued on the recognizance, Held, first, that this court would presume 
in favor of the acts of the circuit court that Roach Millsaps and 
Pharris Millsaps, Jr., were one and the same person; Second, but 
at any rate, since this was a matter of fact and not of law, a demur 
rer would not lie. The State v. Millsaps, 359 


WHAT Is A DEADLY WEAPON, A QUESTION FOR THE JuRY. Whether a 
knife or a brickbat is a deadly weapon, is not a question of law to 
be determined on demurrer to an indictment, but a question of fact 
forthe jury. The State v. Harper, 425. 


RAILROADS, 


Dury OF COMPANIES TO EMPLOYEES AS TO MECHANICAL APPLIANCES, 
Railroad companies are bound to use appliances which are not de- 
fective in construction; but as between them and their employees 
they are not bound to use such as are of the very best or most im- 
proved description. If they use such as are in general use, that is 
all that can be required. 

This principal applied to the use of the T rail for a guard to rail- 
road switches, it appearing that although a guard made of U rail 
would be safer for employees, and would answer the purpose of, the 
company equally well, yet the T was the one in general use. Smith 
v. The St. Louis, Kansas City & Northern Railway Company, 32. 


EMPLOYEE'S KNOWLEDGE OF DANGER. A brakeman who continues 
in the service of a railroad company with knowledge that the 
guard of a switch is made of T rail, cannot recover for injuries 
sustained in consequence of his foot being caught between the guard 
and the frog, notwithstanding it may appear that if the guard had 
been made of a different rail it would have been less dangerous. Jb. 


DAMAGE TO CATTLE; PRAIRIE LANDs. A railroad company is not 
liable in double damages under section 43, page 310, Wagner’s Stat- 
utes, for cattle killed upon its track at a place where the adjoining 
lands are uninclosed lands which have been cleared of timber. 
Such lands are mot prairie lands. Schable v. The Hannibal & St. 
Joseph Railroad Company, 91. 


CONSOLIDATION OF RAILROADS: COUNTY BONDS. The privilege con- 
ferred upon a railroad company, by a charter granted in 1857, of 
having subscriptions made to it by county courts without the 
sanction of a popular vote, was not a vested right, and if the com- 
pany became consolidated with another, this privilege did not pass 
to the consolidated company so as to authorize such a subscription 
to be made after the constitution of 1865 took effect without such 
sanction. Wagner v. Meety, 150. 


COUNTY SUBSCRIPTION TO RAILROADS: INJUNCTION AGAINST, BY 
CITIZENS AND TAX-PAYERS. If a railroad company fails to comply 
with t!:e conditions on which a county subscription has been made 
to its stock, injunction will lie to prevent it receiving bonds agreed 
to be issued in payment, and to compel the surrender and cancella- 
tion of any already issued; and this remedy may be invoked by 
any one who is a citizen and tax-payer of the county. Jb. 
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KILLING STOCK: SPEED OF TRAIN: NEGLIGENCE. The failure to stop 
or to check a train, iu order to avoid a collision with stock on the 
track, does not constitute negligence, where such stoppage or check- 
ing would endanger persons and property istrusted to the railroad 
for transportation. Aliter, where checking the speed of a train or 
stopping it would avoid the collision and could be done with safety 
to property and passengers. Pryor v. The St. Louis, Kansas City & 
Northern Railway Company, 215. 


RAILROAD CROSSING: FAILURE TO RING OR WHISTLE: NEGLIGENCE. A 
way provided bya railroad company across its own grounds for in- 
gress to and egress from its depot is not a “ traveled public road or 
street,’ within the meaning of Wagner's Statutes, sections 38, 39, 
page 310. The requirement that the bell shall be rung or the whis- 
tle sounded whenever the locomotive approaches within eighty rods 
of a crossing of such street or road, does not apply to such a way. 
Hence, if a train in crossing such a way runs over and injures prop- 
erty, the liability of the company is not fixed merely by showing 
failure to ring the bell or sound the whistle. There must be proof 
of actual negligence Such failure may, however, be shown as evi- 
dence of negligence. Bauer v. The Kansas Pacific Railway Com- 
pany, 219. 


RAILROAD CONSTRUCTION CONTRACT: RIGHT OF WAY. A _ sub-con- 
tractor for the construction of a railroad is not bound to procure the 
right of way; and if he is prevented from fulfilling his contract by 
reason of the fact that the company has nota right of way over 
some of the lands through which the road is to run, and the owners 
refuse him permission to enter and do the work, this is a sufficient 
excuse for his failure. Bean v. Miller, 384. 


CONTRACT: PAYMENT IN INSTALLMENTS: DEFAULT OF PAYOR: RIGHTS 
or contractor. Where work is done under a contract which pro- 
vides for payment by installment» at stated periods, and the pay- 
ments are not made, the contractor may quit the work and he will 
then be entitled to recover for all that he has done at the contract 
rates; and this notwithstanding the contract provides in express 
terms, that the work shall be steadily prosecuted without intermis- 
sion to final completion. Jb. 


PAYMENT TO BE MADE ON ENGINEER'S EstiMAtes. Where it is 
stipulated in a contract that the work to be done under it is to be 
paid for upon the estimates of an engineer, to be made at stated 
times, if the engineer makes only approximate estimates, and the 
contractor is prevented from completing the work through the fault 
of the other party, he may recover for the whole amount of work 
done, as well that of which no estimate has been made as that 
which has been estimated. Jb. 


MASTER, WHEN NOT LIABLE TO SERVANT FOR INJURIES INFLICTED BY 
DANGEROUS MACHINERY. A master is not liable to his servant for 
injuries received in the use of dangerous machinery, notwithstand- 
ing the master may have failed to provide against the danger by the 
use of known appliances, where the machinery is of the ‘kind in 

neral use, and the danger is obvious to the senses. (Smith v. St. 
uis, Kansas City & Northern Ry. Co., ante, p. 32.) 

This principle applied to a case where the injury occurred in the 
use of a shaping machine, which the evidence showed was complete 
without a guard, and was generally so used, but could be, and was 
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sometimes provided with a guard or fender as a security against the 
negligence of workmen or possible accidents. Cagney v. The Han- 
nibal & St. Joseph Railroad Company, 416. 


CHANGE OF ROUTE: WITHDRAWAL OF TRAINS: VIOLATION OF CHARTER 
A QUESTION FOR THE STATE ONLY. In an action by a private citizen 
to recover damages from a railroad company, sustained in the de- 
preciation of his property by such company’s discontinuance of its 
old route for the passage of its through trains, and its construction 
of a new route for that purpose, Held, not competent for the citizen 
to raise the question that such acts of the company were in viola- 
tion of its charter; such question could only be raised in an action 
me by the State. (Following Martindale v. R. R. Co., 60 Mo. 
510.) 

Per Hoven, J.—It was competent, in such action, to inquire into 
the right of the company to alter the number or character of 
the trains formerly run over the old route; but its right so to do 
was clear, if it continued to furnish the public with sufficient ac- 
commodation for freight and passengers. Kinealy v. The St. Louis, 
Kansas City & Northern Railway Company, 658. 


DAMAGES MUST BE SPECIAL AND PECULIAR, WHEN. Unless such de- 
preciation in the value of the property was special and peculiar to 
the party complaining, not shared by the other members of the 
community, he would Ewe no right of action. Jb. 


: CONTRACT OR DUTY TO MAINTAIN AND OPERATE ITS ROAD, WHEN 
NOT IMPLIED IN FAVOR OF INDIVIDUAL CITIZEN. Where the construc- 
tion and maintenance of a railroad are authorized by legislative en- 
actments solely for the public benefit, no contract or duty to maintain 
its road and to continue to run its trains, will be implied, on the part 
of the company, in favor of a private citizen who has bought and 
improved lots on the line of the road under the belief that it will 
continue to be maintained and operated. Ib. 


CoNSTRUCTING ROAD IN PUBLICSTREET. See Swenson vy. The City of Lex- 


ington, 157. 


EVIDENCE IN ACTION FOR ESCAPE OF SPARKS FROM LOCOMOTIVE. See Ha- 


ley v. The St. Louis,, Kansas City & Northern Railway Company, 
614. 


Ske Street RAILROADS. 


RECOGNIZANCE. 


VARIANCE BETWEEN RECOGNIZANCE AND sci. FA. A sci. fa. issued 
upon a recognizance recited that the principal defendant stood 
charged with the crime of petit larceny. The recognizance stated 
the crime to be larceny. eld, that there was no substantial vari- 
ance. The State v. Millsaps, 358. 


ForrRItuRE OF RECOGNIZANCE. The cognizor in a bond conditioned 
for his appearance at the next term of the circuit court to answer 
to an indictment then to be preferred, and not to depart from the 
court without leave, forfeits his bond if he fails to appear, or hay- 
ing appeared, departs without leave, whether an indictment is 
found against him or not. Ib. 
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RELIGIOUS DENOMINATION. 


SCHOOL BAPTISTS, A DEVISE TO, VOID UNDER THE CONSTITUTION OF 1865. 
See Boyce vy. Ciristian, 492. 


REPLEVIN. 


IN ST. LOUIS, UNDER EXECUTION LAW OF 1855. See Dodd y. Thomas, 364. 


ROADS. 


ACQUISITION OF RIGHT TO USE A ROAD BY THE PUBLIC UNDER THE STAT- 
UTE OF LIMITATIONS: OBSTRUCTING PUBLIC HIGHWAY. The public will 
acquire a right to the use of a road over the land of an individual, 
without condemnation or dedication, by long use acquiesced in by 
the owner, or by adverse occupancy and use for a period of time 
equal to that prescribed by the statute of limitations for bringing 
actions of ejectment. If, after it has been so used by the public for 
that length of time, the owner undertakes to fence across it, he will 
be liable to indictment and punishment as for obstructing a public 
highway. The State v. Walters, 463. 


PUBLIC HIGHWAY, DEDICATION oF. A man cannot make a valid 
dedication of land belonging to his wife and children to pnblic use 
asahighway. McBeth v. Trabue, 642. 


, BY ONE OF SEVERAL TENANTS IN comMoN. A dedication 

by one tenant in common of a part of the common property to 

ublic use, will not bind his co-tenants, so as to prevent them from 
inclosing and using the part so dedicated. Jb. 


——: NO ESTOPPEL AS AGAINST MARRIED WOMEN AND INFANTS. 
Married women and infants will not be concluded from denying that 
a road laid out across their land is a public highway by reason of 
having traveled constantly over it and having admitted it to be 
public. Jb. 


VOID ACCEPTANCE BY CoUNTY CouRT. Anorder of the county 
court declaring a road to be a public highway, made at the instance 
of one who has no interest in the land over which it runs, and 
without taking the steps pointed out by the statute for acquiring 
land for road purposes, is a nullity as against the owner. Th. 


: ST. LOUIS. 

LAWYERS’ LICENSE TAX: ST. LOUIS CHARTER PowERs. Section 20, of 
art. 10, of the constitution of 1875, by necessary implication, author- 
ized the board of freeholders to make proper provision in the char- 
ter which they framed for the city of St. Louis, for the raising of 
revenue, and to that end authorized them to incorporate the provis- 
ion which conferred upon the city the power to impose a license 
tax upon lawyers. They needed no additional authorization by the 
General Assembly. City of St. Louis v. Sternberg, 289. 
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————: CRIMINAL PROSECUTION TO ENFORCE. The city of St. Louis 
has the right, under its charter, to impose, and, by criminal prose- 
cution, to enforce penalties for the violation of the ordinance pro- 
hibiting lawyers from practicing their profession without paying a 
license tax. Ib. 


St. LOUIS EXECUTION LAW OF 1855; INDEMNIFYING BOND: RELEASE OF OF- 
FICER FROM LIABILITY FOR FALSE LEVY $ CONSTITUTIONAL LAW: REPLEV- 
ix. The act of March 8rd, 1855, in relation to the sheriff, marshal 
and constables,of the county of St. Louis,( Acts 1855, p. 464,) provides 
that where any such officer shall levy any attachment or execution 
upon personal property, and any person other than the defendant in 
the suit shall claim the property and notify the officer in writing of his 
claim, the officer may take from the plaintiff in the writ a sufficient 
bond of indemnity for the benefit of the claimant, and may refuse 
to execute the writ until such bond is given; and if he does take 
such bond, then he shall not be liable to such claimant for any dam- 
ages resulting from the levy. /eld, that any claimant who gives 
the notice provided for by tue act tacitly agrees that if the oflicer 
will take the bond, he will release him from personal liability, pro- 
vided the bond be a good and suflicient one, and cannot, therefore, 
complain of the act as being unconstitutional in depriving him of a 
right of action against the officer. eld, also, that the act is not 
repealed by Wag. Stat., 7 6, p. 897. 

The fact that a bond has been taken as provided by the act upon 
notice of claim, is a bar to an action of replevin by the claimant 
against the sheriff for the property. Dodd v. Thomas, 364. 


THE CITY OF ST. LOUIS NOT A COUNTY: COLLECTOR: MARSHAL. The 
city of St. Louis, as constituted by the scheme of separation, is a 
city proper, and not a county; and the provisions of law which 
were in force before its adoption, requiring the election of a county 
collector and county marshal for the county of St. Louis, are not 
applicable to the city. The State ex rel. Burden v. Walsh, 408. 


CoNSTABLES IN THE CITY OF ST. LOUIS: THE SCHEME AND CHARTER: GEN- 
ERAL WELFARE CLAUSE. It is doubtful if the board of freeholders 
who framed the scheme and charter for the separation and govern- 
ment of the city and county of St. Louis, intended, by the 
general welfare clause of the charter, to confer upon the city the 
power to pass any ordinance that would conflict with and repeal so 
much of the act of, March 24th, 1875, concerning constables, as re- 
lates to the city of St. Louis; but if they did, they transcended the 
powers given them by article 9 of the Constitution. Ordinance No. 
10,744, providing for the election of constables in the city of St. 
Louis, being in conflict with this act, is, therefore, void, and persons 
elected under it are not entitled to fill the office of constable. The 
State ex rel. Attorney-Ge neral v. Me Kee, 504. 


JUSTICES OF THE PEACE IN THE CITY OF ST. LOUIS; LOCAL LAWS. 
The act of April 27th, 1877, providing for the election of justices of 
the peace in the city of St. Louis, (Acts 1877, p. 283,) is not such a 
local law as falls within the prohibitions of seetions 53 and 54, arti- 
cle 4 of the constitution of 1875, against the enactment of a local 
law where a general Jaw can be made applicable, or until notice 
of intention to apply for its enactment shall have been published in 
the locality to be affected. The State ex rel. Monahan v. Walton, 556. 
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UNDER THE CONSTITUTION OF 1875. The city of St. Louis, as 
constituted under the scheme and charter, not being a county, sec- 
tion 37, article 6 of the constitution of 1875 does not make it obliga- 
tory on the Legislature to provide for the election of justices of the 
peace there; but taken in connection with section 25, article 9, it 
does confer the authority to do so. Jb. 


STREET RAILROADS IN. See St. Louis Railroad Company v. Northwestern 


St. Louis Railway Company, 65. 


SALE. 


By TRUSTEE TO HIMSELF AND ASSOCIATES, VOIDABLE, BUT NOT vorD. See 


Kitchen y. The St. Louis, Kansas City & Northern Railway Com- 
pany, 224. 


SCHEME AND CHARTER. 


SEE Sr. Lovuts. 


SCHOOLS, 


PUBLIC SCHOOL PROPERTY EXEMPT FROM EXECUTION. It would be 
against the policy of our laws to permit the property of a board of 
education, held for public school purposes, to be taken in execution 
at the suit of a creditor. The State to use of the Board of Education 
v. Tiedemann, 306. 


BoaRD OF EDUCATION: MECHANIC’S LIEN: BREACH OF BUILDER'S 
BoND. A board of education having contracted with a builder for 
the erection of a public school house, took from him a bond con- 
ditioned to secure the faithful performance of the contract. The 
builder having procured materials to be furnished and work to be 
done on the building, failed to pay for them, whereupon the labor- 
ers and material men brought their actions to enforce mechanics’ 
liens against the building, and obtained judgments, and the board 
paid the judgments. In an action onthe bond; Held, that these 
facts constituted a breach of its conditions, and the buard was enti- 
tled to recover the amounts so paid. The State to vse of the Board of 
Education v. Tiedemann, 515. 


BonD AND MORTGAGE FOR SCHOOL FUND: SUBSTITUTION OF NEW MORT- 
GAGE: RIGHTS OF sURETIES. The county court has power to release a 
mortgage taken as security for school funds, upon receiving in its 
place a mortgage upon other lands, provided the change can be made 
without detriment tothe fund. The sureties in the bond which the 
law requires to be taken as additional security, will not be relieved 
of liability by reason of the change except to the extent to which 
they may be injured by it. (Saline Co. v. Buie, 65 Mo. 63.) Lafay- 
ette County v. Hi.con, 581. 


TOWNSHIP SCHOOL FUNDS; PARTIES. The county is the proper party 
to sue on a bond given to secure a loan of township school moneys. 
(State to use, &c., v. Sappington, 68 Mo. 454.) Th. 
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SEAL. 


CouNTY CLERK’S CERTIFICATE OF COLLECTOR'S DELINQUENCY, IF UNSEALED, 
CONFERS NO LIEN. An abstract of a settlement of a delinquent col- 
lector with the county court was filed with the clerk of the circuit 
court attested thus: ‘‘ Witness my hand this 17th day of August, 
1363. J. OU. Jewett, county clerk Schuyler county, Missouri.”” The 
statute provided that when such a settlement was filed with the 
clerk of the circuit court, certified by the clerk of the county court 
under his hand and seul of ojjice, it should operate a lien upon the 
real estate of the collector, and could be carried into effect in the 
same manner and with like effect as a judgment of the circuit court ; 
Held, that the statute should be strictly construed, and as the certifi- 
cate in question lacked the seal of the county court, it conferred no 
lien, and no execution could issue on it. Sidwell v. Birney, 144. 


REFORMATION OF DEED BY ADDITION OF SEAL. See Michel v. Tinsley, 442. 


SHERIFF. 


1. His RETURN ON EXECUTION, WHEN CONCLUSIVE. In a suit upon a bond 
given by the plaintiff in an execution to the sheriff to indemnify 
him forthe seizure and sale under the execution of property claimed 
by a third party, the sheriff’s return is conclusive upon the plaint- 
iff in the execution, as to the fact of a levy upon the property, in 
favor of the claimant. Burgert v. Borchert, 59 Mo. 80, distinguished. 
Anthony to use of Deggendorf v. Bartholow, 186. 


2. PRESUMPTIONS IN FAVOR OF SHERIFF'S PROCEEDINGS. It seems that 
the same presumptions exist in favor of the validity of the pro- 
ceedings of a sheriff in ne an execution from the circuit 
court in a tax case, as in othercases. Wellshear v. Kelley, 343. 


AMENDMENT OF HIS RETURN ON EXECUTION. See Dunham v. Wilfong, 355. 


How RELIEVED FROM LIABILITY FOR FALSE LEVY, IN ST. Louis. See Dodd 
Thomas, 364. 


CONTEMPT ON THE PART OF. See State v. West, 401. 


SPECIAL JUDGE. 


DvuRATION OF Is PowERS. Under the act of May 19th, 1877, ( Acts 1877, 
p. 357,) the powers of a special judge continue until the final deter- 
mination of the cause for which he is chosen. A continuance of 
the cause to a subsequent term does not abate them. The State v. 
Davidson, 509. 


SPECIAL TAX BILL. 


REDEMPTION FROM SALE UNDER, BY INCUMBRANCER NOT MADE PARTY TO 
suit. See Olmstead vy. Tarsney, 396. 
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STATUTES. 


InNsuNction will issue to prevent the invasion of a right secured by 
statute without proof of damage. St. Louis Railroad Company v. 
Northwestern St. Louis Railway Company, 65. 


TITLE OF STATUTE: CONSTITUTIONAL LAW. Under the title “ An act 
to consolidate into one act the various acts in relation to the charter 
of the city of Hannibal” any legislation relating to the city of 
Hannibal may be enacted without violating 2? 32 of article 4 of the 
constitution. That section prohibits the enactment of any law re- 
lating to more than one subject and requires the subject to be ex- 
pressed in the title. The insertion in an act entitled as above, of 
a requirement that the county in which the city is situated, in a cer- 
tain contingency shall pay to the city a certain portion of the taxes 
collected for county purposes, does not render the act obnoxious to 
this provision of the constitution. The City of Hannibal v. The 
County of Marion, 571. 


REPEAL OF CITY ORDINANCE WITH EXCEPTIONS, See City of Kansas v. 


White, 26. 


CONFERRING A LIEN, STRICTLY CONSTRUED. See Sidwell v. Birney, 144. 


STATUTES CONSTRUED. 


WAGNER'S STATUTES OF 1872, REVISED STATUTES OP 1855. 
Page 192, 7 52. See Attachment, 1. | Page 524, 22 7, 8, See County Collector, 1. 
Page 310, 22 38, 39, See Railroads, 7, 

Page 310, 2 43, See Railroads, 5. ACTS OF 1877. 
Page 327, 2 31, SeeEminent Domain, 2. | 

Page 408, 7 6, See Practice, 2. Page 28%, See St. Louis, 6. 

Page 500, 2 8, See Lascivious Behavior, 1. | Page 357, See Special Judge. 
Page 520, 22 2,3, See Damages, 4 Page 384, See Tax, 5. 

Page 561, 2 20, See Judgment, 1. 

Page 561, ¢ 20, See Jurisdiction, 1. ACTS OF 1875. 
Page 642, 2 3, See Landlord and Tenant, |. | 

Page 646, 727.See Landlordand Tenant,l. | Page 61, See Husband and Wife, 4. 
Page 846, 72 1, 2, See Justices’ Courts, 1. Page 196, See Kansas City, 1. 
Page 849 Z 10, See Justices’ Courts, 4. 

Page 897, 2 6 See Execution, 7. ACTS OF 1874. 
Page 935, 2 24, See Exemption, l. 

Page 1035, 7 7,See Amendment, I. Page 327, See Kansas City, 1, 2. 
Page 1039, 2 6, Continuance, 2 

Page 1040, 2 8, See Continuance, 2. ACTS OF 1865-6. 
Page 1090, 2 27, See Murder, 5. 

Page 1164, 7 31, See Tax, 14. Page S44, See Courts, 2. 

Page 1165, 2 34,See Tax, 15 

Page 1297, See Strays, 1. ACTS OF 1860, 


Page 1369, ? 34, See Wills, 2. 


Page 441, 7 4, See Eminent Domain, 2. 


GENERAL STATUTES OF 1865. 
ACTS OF 1855. 


Page 569, 2 58, See Judgment, 3. 


| 
Page 182, See Judgment, 4. Page 464, See Execution, 7. 
Page 248, 2 8, See Town Plat, 1. | 


1. 


ACTS OF 1853. 


Page 357, 22 8, 9, See Eminent Domain, 2. 


STATUTE OF FRAUDS. 


VENDOR’S LIEN: SUBROGATION: DEBTOR AND CREDITOR. One who 





























INDEX. 749 


lends money to another to enable him to pay off a note given for 
the purchase money of land, is not entitled to be subrogated to the 
lien of the vendor. He stands in the same position as any other 
creditor. Wooldridge v. Scott, 669. 


2. SraruTe or FRAUDS: FRAUD: EQuITY. The fact that at the time 
the loan was made the borrower promised that he would give a 
lien on the land, will not change the foregoing rule, if the promise 
was merely verbal and was not made with any purpose of obtaining 
an advantage and then breaking faith with the lender. 

If the promise were made for such fraudulent purpose, it seems a 
court of equity would interfere to enforce it, notwithstanding it was 
not in writing, provided it embraced an express agreement for the 
execution of a writing. Jb. 


STRAYS. 


SraTuTE construED. The rights of parties under the statute concern- 
ing strays, (Wag. Stat., chap. 131, p. 1297,) are not affected by the 
fact that the owner had long been accustomed to allow his cattle to 
run at large in the neighborhood where they were taken up, or that 
the person finding them on his property knew who was their owner. 
Worthington v. Brent, 205. 


STREETS. 


1, EJECTMENT TO RECOVER A STREET-wAY. The owner of land wrong- 
fully taken by a city and converted into and used as a public street, 
may maintain ejectment against the city forits recovery. Armstrong 
v. The City of St. Louis, 309. 


DAMAGES IN EJECTMENT: BENEFITS FROM STREET OPENING. In eject- 

ment to recover land wrongfully appropriated by acity for a street, 

the jury have no right to consider the benefits accrued to the plaintiff 

ny reason of the making of the street, in reduction of damages. 
b. 


bo 


PusLic NUISANCE NEAR. See Kiley v. The City of Kansas, 102. 


DAMAGE BY ORSTRUCTIONS IN. See Swenson y. The City of Lexington, 
157. 


Depicated on TOWN PLAT. See the Town of Cameron y. Stephenson, 
one 
Ol ms 


STREET RAILROADS. 


IN ST. LOUIS: PARALLEL LINES. The act of January 16th, 1860, (Sess. 
Acts 1859-60, p. 516,) after confirming the St. Louis Railroad Com- 
pany, the Peoples’ Railway Company and the Citizens’ Railway 
Company in the enjoyment of the franchises which they were 
then exercising, provided that “no street railroad shall hereafter 
be constructed in the city of St. Louis nearer toa parallel road 
than the third parallel street from any road now constructed or 
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which may hereafter be constructed, except the roads hereinbe- 
fore mentioned.” Ina suit by the St. Louis Railroad Company to 
enjoin another company from building its road upon a street 
parallel to the one occupied by its line and next to it; Held, 
that this act prohibited the construction of any parallel lines of 
street railroads in the city of St. Louis within three blocks of each 
other, but excepted the three companies-named from the operation 
of this prohibition so far as to permit them to construct their roads 
within that distance of each other, but not of the roads of any other 
companies; Jleld, further, that in determining what were parallel 
roads within the meaning of the act, neither the relative location of 
the termini nor the general direction of the entire line of the roads 
could be regarded as controlling circumstances; nor was it neces- 
sary that every part, or even the greater part, of the two roads 
should be parallel; and it appearing that the general direction of 
the two contending roads was substantially the same for nearly two 
miles, and for half a mile of that distance they were exactly paral- 
lel, it was held that they were to be deemed parallel roads, not- 
withstanding that their termini were wide apart and the general 
direction of one was from northwest to southeast, while that of the 
other was from north to south. St Louis Railroad Company v. North- 
western St. Leuis Railway Company, 69. 


SUBROGATION. 


VENDOR’S LIEN: SUBROGATION: DEBTOR AND CREDITOR. One who lends 


money to another to enable him to pay off a note given for the pur- 
chase money of land, is not entitled to be subrogated to the lien of 
the vendor. He stands in the same position as any other creditor. 
Wooldridge v. Scott, 669. 


SUMMONS. 


See Practice, 2. 


TAX. 


THE STATE'S RIGHT TO TAX LAWYERS. The power of the State to 
impose a license tax on lawyers has been beyond question ever 
since the decision of this court in The State v. Simmons, 12 Mo. 268, 
The City of St. Louis v. Sternberg, 289. 


LAWYERS’ LICENSE TAX: UNIFORMITY OF TAXATION. The ordinance 
of the city of St. Louis imposing a tax of $25 a year on every law- 
yer in the city without reference to the value of his practice, is not 
obnoxious to the constitutional provision which requires that taxa- 
tion shall be uniform. When a municipality having power to tax 
callings, trades and professions, taxes alike all persons engaged in 
the same business, such taxation is equal and uniform. American 
Union Express Co. v. St. Joseph, 66 Mo. 675. Lb. 


Suir FOR BACK TAXES: PLEADING. A petition ina suit by the col- 
lector to recover back taxes, under the act of April 12th, 1877, (Sess. 
Acts 1877, p. 384,) should expressly allege that the land had been 
returned delinquent, or had been forfeited to the State; but where 
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it may be gathered from its allegations that such is the fact, the pe- 
tition will be good after verdict. Wellshear v. Kelley, 343. 


JUDGMENT NOT COLLATERALLY ASSAILABLE. The validity of a 
judgment rendered ina suit brought by the collector to recover 
back taxes, cannot be attacked in a collateral proceeding for defect 
of the petition in that case in failing to allege that the land had 
been returned delinquent, or had been forfeited to the State, or in 
failing to allege that the county clerk, within the time provided by 
the act, had made out a back tax book and delivered it to the col- 
lector, and that the land was contained in this book, and remained 
unredeemed, or in failing to allege that the suit was against the 
owner of the land. Jb. 


JURISDICTION OF THE CIRCUIT CouRT. The circuit court has juris- 
diction, under the act of 1877, 10 hear and determine suits for back 
taxes. Ib. 


———: JUDGMENT NOT COLLATERALLY ASSATLABLE: LIMITATIONS. 
The validity of a iundgment rendered in such a suit cannot be at- 
tacked in a collateral proceeding by showing that it appeared upon 
the face of the petition in that case that a portion of the taxes sued 
for and embraced in the judgment, were barred by the statute of 
limitations, supposing that statute to be a good defense as against 
the State. Jb. 


PRESUMPTIONS IN FAVOR OF SHERIFF'S PROCEEDINGS. It seems 
that the same presumptions exist in favor of the validity of the 
proceedings of a sheriff in enforcing an execution from the circuit 
court in a tax case, as in other cases. J. 


practice. Judgment may be rendered at the first term in 
a tax suit under the act of 1877. Jb. 


———: process. A notice of suit given in a tax case by publication 
examined and held to be good, at least when called in question col- 
laterally. Jb. 


Back TAX ACT CONSTITUTIONAL. The act of 1877 to provide for col- 
lection of delinquent taxes, is not unconstitutional as being retro- 
spective in its operation. Jh, 


EXECUTION SALE FOR TAXES: EJKCTMENT. The fact that at a sale 
under execution in a tax case the sheriff failed to sell the land by 
its smallest legal subdivisions, is no defense to an action of eject- 
ment brought by the purchaser to recover possession. Jb. 


ESTOPPEL AGAINST DISPUTING ILLEGAL TAXATION. Payment of town 
taxes for a period of five years by the owners of land not legally lia- 
ble to such taxation, submission for a like period to the exercise of 
jurisdiction by the town authorities in other matters, and participa- 
tion in an election at which a subscription to a railroad company 
was voted by the town, in payment of which bonds were subse- 
quently issued,are not sufficient by themselves to estop such persons 
from disputing the legality of such taxation. The Town of Cam- 
eron v. Stephenson, 372. 


When 
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municipal bonds belonging to a person who has his domicile in this 
State, are sent into another State, not for the purpose of avoiding 
taxation, but for safe-keeping, they cease to be taxable here. This 
is the general doctrine, and the principle is embodied in the Reve- 
nue Act of 1872. Wag. Stat., 231, 1164. The State ex rel. Dunnica 
v. The County Court of Howard County, 454. 


TREBLE TAXATION BY WAY OF PENALTY FOR FRAUD: SUMMARY PRO- 
CEEDINGS: TRIAL BY JURY: DUK PROCESS OF LAW. Section 34 of the 
revenue law, (Wag. Stat., p. 1165,) provides in substance that upon 
complaint from the assessor that any person has given in a false list 
of his property for taxation, with intent to defraud, the board of 
equalization shall notify the party of the charge, specifying the 
particulars in which the list is alleged to be false, and shall fix a 
time for a hearing, when the party shall have the right to appear 
and defend; and if the charge is sustained, it shall be the duty of 
the board to ascertain the true amount and value of all his property 
subject to taxation, and, by way of penalty for furnishing the false 
list, to assess a treble tax against him. The board of equalization 
consists of the three judges of the county court, the county assessor 
and the county surveyor, and its decision is final, except that for 
error apparent upon the face of the proceedings certiorari will lie to 
the circuit court; Held, that the act is not unconstitutional, either 
as depriving the accused of the right of trial by jury, or as depriv- 
ing him of his property without due process of law. The State ex 
rel. Ferguson v. Moss, 495. 


VENDOR AND VENDEE: LIABILITY FORTAXES. A vendee of real estate 
in possession under a contract of sale is liable, as between himself 
and the vendor, for all taxes assessed after the commencement of 
his possession, and the fact that by the contract the vendor is bound 
to make him a warranty deed upon payment of the purchase money, 
does not change this rule. Furber v. Purdy, 601. 


EXTENDED TOWN LIMITS—NO LIABILITY TO TOWN TAXATION, WHEN. See 


the Town of Cameron y. Stephenson, 372. 


TENDER. 


EFrect OF: SPECIAL TAX BILL, REDEMPTION FROM SALE UNDER: DRED 
OF TRUST, DISTRIBUTION OF PROCEEDS OF SALE UNDER. On a bill of in- 
terpleader filed by a trustee to determine the disposition of a fund 
arising from a sale of land under a deed of trust in favor of one A, 
the following state of facts appeared: After the execution of the 
deed of trust, suit was brought and judgment was obtained against 
the land upon a special tax bill, the lien of which ante-dated the 
deed of trust. There was a sale under the judgment and B became 
the purchaser; A was not made party to this suit. Pending these pro- 
ceedings, a second deed of trust was executed ; and finally a judgment 
was obtained forthe enforcement of a mechanic’s lien against the land 
and its improvements. By the act under which the special tax bill 
was issued, any one interested in land, if he claimed under a part 
defendant in a suit on such a bill, by a title which accrued before 
suit brought, and was not himself made party to the suit, 
had a right to redeem froma purchaser at a sale undera judg- 
ment on the bill. Before the sale under the deed of trust A offered 
to redeem the land, and tendered to B the amount due, but the 
tender was refused. Held, first, that the tender did not divest B’s 
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title. He still held subject to A’s right to redeem, a right which 
could be enforced by petition inequity. Second, That B was entitled 
to no io of the fund. What remained after satisfying the first 
deed of trust and the junior incumbrances, should go to the original 
owners of the land. Olmstead v. Tarsney, 396. 


TENDER OF RENT BEFORE FORFEITURE OF LEASE IS DECLARED. A dece 
laration of forfeiture by a landlord, under a clause in the lease 
authorizing him to declare a forfeiture in case of non-payment of 
rent for a stated length of time, will be ineffectual, if, before the 
declaration is made, though after the expiration of the stated time, 
the tenant makes a tender of all rent then in arrear. Lewis v. The 


City of St Louis, 595. 


TORTS. 


THE RIGHT TO DEFEND ONE’S PERSON AND PROPERTY. Every man has 
a right to defend his premises from intrusion as well as his person 
from attack, and for that purpose to employ such force as ma 

reasonably appear to him to be necessary ; and if in the use of suc 
force fatal consequences unexpectedly ensue to the intruding or 
attacking party, he is not answerable for them. Morgan v. r- 


fee, 469. 


ONE’S PLACE OF BUSINESS. One’s business office is pro hac vice 
his dwelling, and the owner has the same right to use force in de- 
fending it against intrusion as he has in defending his dwelling. Ib. 


LIABILITY FOR CONSEQUENCES OF OPPOSING FORCE TO FoRCE. Where 
one resists, by force, the violence of a hostile intruder, directed 
against both his person and his property, he is responsible only 
for the natural and probable consequences of his act, and not for 
any unforeseen and unfortunate consequences. Jb. 





TOWN PLAT. 


TOWN PLATS. 


When the owner of land adjacent to an incorporated town subdi- 
vides it into lots and blocks, and files a plat of the subdivision in 
the recorder’s office of the county, under section 8, page 248, Gen- 
eral Statutes 1865, the fee of such portions as are designed for streets 
and other public uses becomes vested in the town, but the addition 
does not become incorporated into the town so as to make the land 
liable to taxation for town purposes. The Town of Cameron v. Steph- 
enson, 372. 


TRUSTS. , 


TRUSTEE’S STATEMENTS, AS EVIDENCE AGAINST CESTUI QUE TRUST. 
Statements made by a trustee cannot be treated as admissions of the 
cestui que trust, and are not binding upon the latter unless made by 
his authority. itelgeorge v. Mutual House Building Association, 52. © 


THE WIFE Is A NECESSARY PARTY to an action by her husband to re- 
cover her interest in trust funds. Mertens v. Loewenhero 208, 
48 - 69 
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TRUSTEE MUST BE PRESENT THROUGHOUT THE SALE. When a sale is 
made under a deed of trust, it is the duty of the trustee to be pres- 
ent for the purpose of observing its progress, protecting the inter- 
ests of the parties concerned, rejecting fraudulent bids, and if 
necessary, adjourning the sale; and he must be present during the 
whole sale. It is not sufficient that he is present at its opening and 
close, if he absents himself during its progres». Brickenkamp v. 
Rees, 426. 


CoNSTRUCTIVE FRAUD: SECRET RESERVATION OF UsE. The fact that 
the grantor in a deed, absolute on its face, by a secret contempora- 
neous instrument reserves to himself, for life, the use of the prop- 
erty conveyed, is evincive of legal, if not actual fraud. Donovan v. 
Dunning, 436. 


A TRUSTEE’S POSSESSION NOT ADVERSE TO BENEFICIARY. The posses- 
sion of a trustee will not be deemed adverse as against his cestui 
que trust, unless there has been an open disavowal of the trust fully 
and unequivocally made known to the beneficiary. The applica- 
tion by the trustee of the whole income of the trust property to his 
own use for a period of twelve years, does not, it seems, amount 
to such disavowal. (Goodwin v. Goodwin, 617. 


PARTITION: TRUST. A suit to compel a trustee to sell real estate and 
divide the proceeds, as directed by a will, is not a suit in partition, 
but a proceeding in equity to enforce a trust. Ib. 


PARTIES TO A SUIT TO ENFORCE A TRUST: PLEADING. By the terms 
of a will the rents of certain real estate devised to a trustee were to 
be divided between certain persons named until the property should 
be sold, when the proceeds of the sale were to be divided among 
these and several other persons. In a suit brought to compel the 
trustee to account for rents collected and not paid over, to secure 
the ren:oval of the trustee and the appointment of a successor, and 
to have the trust property sold and the proceeds divided ; Held, that 
all the beneficiaries under the will were proper parties, notwithstand- 


~ing that some of them had no interest in part of the relief sought, 


viz: the accounting for rents collected; Held, further, that a peti- 
tion seeking such relief was not multifarious as to the latter class of 
plaintiffs. Jb. 


TRUSTEE SELLING TO HIMSELF AND ASSOCIATES—ACQUIESCENCE OF CESTUI 


que Trust. See Kitchen vy. The St. Louis, Kansas City & Northern 
Railway Company, 224. 


VARIANCE, 


VARIANCE: ACTION EX CONTRACTU: PROOF OF TROVER AND CONVER- 
SION, OR FRAUD AND DECEIT. A party cannot sue on a contract of 
sale and purchase and recover for trover and conversion, or fraud 
and deceit. Therefore, where plaintiff sued for the price of cattle, 
alleging that they were purchased by defendant C. as agent for his 
co-defendants M., K. & Co., and were received by M., K. & Co. 
and sold by them, and the proceeds appropriated to their own use ; 
Held, that if it appeared that M., K. & Co. had never authorized C. 
to purchase for them, and that they received the cattle as the prop- 
erty of C., and not as their own property, they were not liable, 
notwithstanding it was shown that the cattle were bought by C. for 
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their account, and at the time they were delivered to M., K. & Co. 
C. informed them that he had so bought them. Whether M., K. & 
Co. would have been liable to plaintiff in some other form of action, 
quaere? Carson v. Cummings, 325. 


2. BrTrwEEN RECOGNIZANCE AND sci. FA. A sci. fa. issued upon a recog- 
nizance recited that the principal defendant stood charged with the 
crime of petit larceny. The recognizance stated the crime to be 
larceny. Held, that there was no substantial variance. The State v 
Millsaps, 359. 





VENDOR’S LIEN. 


1, SUBROGATION: DEBTOR AND CREDITOR. One who lends money to an- 

other to enable him to pay off a note given for the purchase money 
of land, is not entitled to be subrogated to the lien of the vendor. 
He stands in the same position as any other creditor. Wooldridge 
v. Scott, 669. 


2. STATUTE OF FRAUDS: FRAUD: EQUITY. The fact that at the time the 
loan was made the borrower promised that he would give a lien on 
the land, will not change the foregoing rule, if the promise was 
merely verbal and was not made with any purpose of obtaining an 
advantage and then breaking faith with the lender. 

lf the promise were made for such fraudulent purpose, it seems a 
court of equity would interfere to enforce it, notwithstanding it was 
not in writing, provided it embraced an express agreement for the 
execution of a writing. Ib. 


VENDOR AND VENDEE. 


Liabi.ity FoR TAXES. A vendee of real estate in possession under a 
contract of sale is liable, as between himself and the vendor, for all 
taxes assessed after the commencement of his possession, and the 
fact that by the contract the vendor is bound to make hima war- 
ranty deed upon payment of the purchase money, does not change 
this rule. Farber v. Purdy, 601. 





VENUE, 


1, CHANGE OF VENUE TO PETTIS CRIMINAL couRT. Under the act es- 
tablishing the criminal court of the sixth judicial circuit and John- 
son county, it was not necessary that an order awarding a change of 
venue in a criminal case to any county over which that court had 
jurisdiction should designate it as the court to which the case should 
go. As soon as the change was awarded, it became the duty of the 
clerk to certify the case to that court, without special directions to 
that effect. The State v. Williams, 110. 

2. BILL OF EXCEPTIONS: CHANGE OF VENUE. Exceptions to the action 
of the trial court in refusing to allow a change of venue, will not 
be noticed by the Supreme Court unless preserved by a bill of ex- 
ceptions taken at the term at which the change is refused. The 

State v. Ware, 332. 
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OF CONSTITUTIONAL QUESTION BY ACT OF PARTIES. 


OF RIGHT TO FORFEIT INSURANCE. 


CONFISCATION OF RENTS BY 
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THE VENUE OF A HOMICIDE may be established, like any other fact, 
by proof of facts and circumstances tending to show where it oc- 
curred. Express testimony is not necessary. The State v. West, 401. 


CHANGE OF VENUR FOR PREJUDICE OF INHABITANTS: DECISION OF 
TRIAL CouRT concLUsIvE. The Supreme Court will not interfere 
with the action of the trial court in refusing a change of venue 
asked on the ground of prejudice on the part of the inhabitants of 
the county, after evidence heard on both sides, unless it appears 
that palpable injustice has been done. The State v. Guy, 430. 

. 


VERDICT. 


Tue verdict of a jury cannot be impeached by the testimony of one 
of itsmembers. Philips v. Stewart, 149. 


GENERAL VERDICT: ONE Goop count. The rule is settled that 
where there are several counts charging the same offense, one good 
count will sustain a general verdict of guilty. The State v. Blan, 317. 


INTOXICATING LIQUOR IN THE JURY ROOM: CoNTEMPT. It is improper, 
and should be held a contempt of court for any officer to furnish 
the jurors engaged in the trial of a cause with intoxicating liquor 
But in the absence of proof of intoxication or other improper conduct 
on their part, the fact that such liquor has been furnished to them, 
and used by them, is no ground for setting aside a verdict. The 


State v. West, 401. 


Tue fact that the officer havinga jury in charge furnished the jurors 
with cigars, is no ground for setting aside the verdict; neither is 
the fact that during a recess of the court a stranger was in the room 
where the jury was kept by the sheriff, it appearing that nothing 
whatever was said about the cause on trial. The State v. Degonia, 
485. 


WAIVER. 


OF EXEMPTION BY MARRIED WOMAN, See Abernathy v. Whitehead, 28. 


See Dodd v. Thomas, 
364. 

See Hanley v. The Life Association 
of America, 380. 


WAR POWER OF THE UNITED STATES. 


MILITARY AUTHORITIES: CONSTITUTIONAL 
LAW, FEDERAL AND sTATe. The court adheres to its decision 
in this case heretofore reperted in 64 Mo. 564, against the validity 
of the act of Congress of March 3rd, 1863, under which the plaint- 
iff’s rents were confiscated by the military authorities of the United 
States. 

The court also holds that no defense can be made to the action, 
based on section 4, article 11 of the Missouri Constitution of 1865. 
A State can no more deprive an owner of his property without due 
process of law by constitutional provision than by an ordinary act 
of legislation. Clark v. Mitchell, 627. 
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WILLS. 


DeEVISE TO OLD SCHOOL BAPTISTS VOID UNDER THE CONSTITUTION OF 
1865. The Old School Baptist Church of Flint Hill, in Ralls county, 
Missouri, is a religious sect, order or denomination within the mean- 
ing of section 13, article 1, of the Constitution of 1865, and was, 
therefore, not incapable under that section of receivinga devise, not- 
withstanding it was but a local congregation uncontrolled by any 
general ecclesiastical organization. Boyce v. Christian, 492. 


EVIDENCE: FOREIGN PROBATE OF WILL, A JUDICIAL PROCEEDING: 
STATUTE ConstruED. The probate of a will in another State isa 
judicial proceeding, to the record of which full faith and credit is to 

e given when certified in conformity to the act of Congress of 
1790. 

It is not necessary to the admission of such will and the probate 
thereof in evidence, that they shall have first been recorded in this 
State, as permitted by section 34 of the statute of wills, (Wag. Stat. 
p. 1369). Lewis v. The City of St. Louis, 595. = 2 4g 


Wit Construep. A testatrix directed, by her will, that her debts 
should be paid out of the first moneys that might come to hand 
either from the rent of her house or from other sources. She then 
devised her house to her son as trustee, directing that he should be 
the legal owner of it for fifteen years from and after her death ; that 
he should have exclusive control and management of it, receive any 
moneys that might be in the hands of her administrator upon final 
settlement of her estate, receive the rents of the house, and after 
paying taxes, insurance and other expenses, should divide the re- 
mainder annually ‘among certain named persons, and, at the 
expiration of the fifteen years, should sell the house and divide the 
proceeds among these and certain other persons. The rents for 
three years after the death of the testatrix having been taken to 
yay her debts, it was insisted that the trustee was entitled to hold 
te three years beyond the lapse of fifteen years from the death of 
the testatrix. Held, contra, that that was not the meaning of the 
will. Goodwin v. Goodwin, 617. 


WITNESS. 


A person is not disqualified as a witness because, before he is called the 


prosecuting attorney has promised to dismiss an indictment then 
pending against him, after he shall have given his testimony. The 
State v. West, 401. 








